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Abbreviations used
ACP – administrative criminal proceeding (prior to the introduction of this term in 2016 with
an amendment in the Courts Administration Act, the term criminal proceeding of general
nature was used)
APA – administrative penal authority
CAP – Code of Administrative Procedure
SCCA – Specialized Criminal Court of Appeal
CA-P – Court of Appeal – Plovdiv
AC-H – Administrative Court – Haskovo
AEAV – act establishing an administrative violation
SCC – Supreme Court of Cessation
ACPGN – appellate criminal proceeding of general nature
SJC – Supreme Judicial Council
EDTWA – Excise Duties and Tax Warehouses Act
AVSA – Administrative Violations and Sanctions Act
CA – Customs Act
JSA – Judiciary System Act
CPGN – criminal proceeding of general nature
MV – motor vehicle
PPC – Penal Procedure Code
OCG – organized crime group
DC-H – District Court – Haskovo
RC-S – Regional Court – Svilengrad
SCC – Specialized Criminal Court
CWBIPJA – Central Web-Based Interface for Publication of Judicial Acts
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1. Introduction
The current research aims at reviewing the judiciary practice on the cases, related to the
smuggling and illegal trade of tobacco products in Bulgaria. By their nature, such criminal
acts are subject to detailed regulations of the Bulgarian law. Firstly, considering the specifics
of tobacco and tobacco products as products, they are sources of revenue for the state
budget, which has prompted the institutions to develop regulations regarding their status,
so that each type of tobacco product reaching the market could be taxed. Thus the questions
of the consumer price and the revenues, resulting from it, undoubtedly additionally
motivate the consumers to demand and the merchants to supply tobacco products at lower
costs by avoiding the tax burden on them. In this manner, this criminal act, no matter what
the motives for it are, turns into a reason for the government institutions to seek
responsibility by the offenders.
According to the Bulgarian legislation, smuggling and illegal trade are prosecuted in two
ways:
⯂ As an administrative violation, in which case administrative sanctions follow;
⯂ As a crime, in which case the smuggler is sued by the court, its punishment is
determined by a judge, and he or she is regarded as a person, convicted by the
state2.
For the purposes of the current research we are going the use its understanding by the
public as an illegal transfer or transportation of goods across the borders of one country in
violation of the law. Given the different treatment of smuggling as an infringement and as a
crime, the varying court proceedings that occur as a result of that, and the different severity
with which the offenders are treated, we can distinguish between:
 Customs smuggling3 – this is the act of transferring or transporting goods across the
state border (or the attempt to do so) without the knowledge and permission of the
customs officers;
 Qualified (criminal) smuggling4 is the transfer of goods across the state border
without the knowledge and permission of the customs officers, during which certain
conditions, described in the Penal Code, are also met.
And so, since smuggling is strictly connected with the future of sale of smuggled goods, the
illegal trade is also subject of research. Illegal trade by itself is also known as the sale of
excise products in violation of the tax laws for the purpose of tax evasion on the
2The

Institute for Market Economics has presented an analysis of the legal framework in Bulgaria with regards
to the punishments and the types of liabilities depending on the character of the violation, which can be found
here.
3
See Article 233 of the Customs Act.
4
See Article 242 of the Penal Code.

3

aforementioned goods. A very important point should be raised, however, which concerns
the current research and which could introduce more clarity: the illegal trade, due to its level
of social danger, is treated as an administrative violation and as a criminal act. With regards
to illegal trade as an administrative violation, the offenders are treated differently
depending on whether they are individuals or legal entities and on the basis of this type of
sanction applied is determined. Illegal trade is regarded as merely the sale of these types of
goods, but also includes even their possession, promoting, and transportation. This aims at a
very clear goal – to reduce to a minimum the supply of such goods, with which the laws are
violated. That is why the physical ownership over trade goods, which do not correspond with
the requirements of the EDTWA, is established, is punishable, so that the illegal trade
activities involving excise duty products could be suspended.
⯂ Illegal trade, as an administrative violation, is the possession, promotion, sale,
transfer or transportation of excise products with no excise label when such should
be present, or of excise products with fake or revamped excise label, or of excise
products with expired excise label;5
⯂ Illegal trade, as a crime, is the act of distribution or possession of excise products
with no excise label when such should be present according to the law, in not
insignificant circumstances.6
The approach towards the persecution of smuggling and illegal trade could be approached
from several viewpoints:
⯂ As a means for increasing the tax revenues for the state budget;
⯂ As a way of reduction of the use of tobacco products, which contents cannot be
guaranteed, by the consumers;
⯂ As an instrument for preventing the use of the revenues from smuggling and
illegal trade for funding other types of criminal activities.
Of course, the review of the judiciary practice on the cases for smuggling and illegal trade
brings various types of information. In our current research we will focus not so much on the
sentences of the courts as such, but on the data regarding the character and type of the
criminal offenses, the profile of the offender, the type of punishment imposed, the object and
the means for carrying out the illegal activity, and the interaction between the government
institutions responsible and whether it leads to a high number of revealed cases and to the
prevention of criminal acts.
In the year that passed from the review of the legal framework (which was published in June
2018), the amendments of the Penal Code are substantial, with the new texts criminalizing
5
6

See Article 123 of the Excise Duties and Tax Warehouses Act.
See Article 234 of the Penal Code.
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the production of illegal goods, and not only the mere possession and sale of excise products
with no excise label on. This legislation gap has been in existence for 23 years, but with the
amendments of the law it is now corrected. The text of Article 234 of the Penal Code with its
current object of regulation was introduced in 1996. Even though the Penal Code was
amended numerous times, the production of products without a license and the possession
of hardware for manufacturing of tobacco products were at last criminalized in 2019, thus
correcting this regulation flaw. It is very hard to calculate the negative impact on society of
this type of continuous legislative void. However, it undoubtedly has led to negative
consequences.7
2. Scope and methodology of the research
In order for such research to be conclusive, it is reasonable to select a timeframe, which
allows for the cases examined to be followed from their initial registration, through their
development in court, and up to the moment when the judicial acts enter into effect.
Meanwhile, the stabilization of the court rules themselves requires a certain distance in
time. Because of this, the scope of the research includes the analysing of the judicial practice
of court decisions at first instance for the period from 2012 to 2017. This six-year scope
allows for a not so distant period of time to be observed, with the presumption that a lot of
the cases during this timeframe would have resulted in a judicial act which has entered into
effect. During the course of the review of the judiciary practice, this hypothesis has been
confirmed. Court rulings from 2013 and 2017 were also included in the research. Their
development, however, was either not observed throughout all court instances, or they have
not resulted in judiciary acts, entered into effect. These rulings were used as a comparative
basis for the character of the violations and the following actions that were taken by the
institutions. Many amendments in the regulations and the interpretative practice can also be
observed in the selected time period for the research.
In-depth collection and analysis of the judiciary practice would have been a more useful
approach, if it allowed for regions with more prominent smuggling and illegal trade activities
to be included in the research. However, so comprehensive review of the judiciary practice is
unachievable, due to the great number of cases. Research of such a scope could probably be
carried out by the analytical department of some of the supreme courts.
Since smuggling and illegal trade are law offences, observed predominantly in the regions
close to the borders,8 we had to select the border district through pass which most of the
trade goods. Bulgaria has borders with both countries from the EU, and countries that are
not member states. Meanwhile, the judiciary structure has five regions in which are located
7

You can see an article by the Institute for Market Economics on this topic here:
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Once being transported across the border, the goods can still be contraband if they are not declared to the
institutions within the county.
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the five courts of appeal as well – Sofia, VelikoTarnovo, Varna, Burgas, and Plovdiv. From
them was selected a court region under the Court of Appeal – Plovdiv. In order to observe
the effects at the micro level, we have to come down to the level of the district and regional
court. Among the district courts in the Plovdiv appellate region, the District Court – Haskovo
is the one, under whose jurisdiction operate the regional courts around the borders. The
most significant of them considering the character of the smuggling and the illegal trade, is
the Regional Court – Svilengrad, due to the fact that cases with places of origin and
detection at the border with Greece (internal for the European Union) and at the border
with Tukey (external for the European Union) fall under its jurisdiction. That is why for our
research we observe the judiciary practice of RC-S and the control over its rulings carried out
by DC-H and Administrative Court – Haskovo in the period between 2012 and 2017. Due to
the alteration of punishability in some particular cases of smuggling – namely when the
qualified smuggle was carried out by a person, acting on a request or being ordered by an
organized crime band – and the fact of this type of cases falls under the jurisdiction of the
Specialized Criminal Court, the practice of the Specialized Criminal Court of Appeal as a
second instance and the Supreme Court of Cessation as a third were also taken into
consideration.
The reasons for choosing Svilengrad as the subject of analysis:
⯂ It is a border region with high intensity of illicit trade and smuggling of tobacco
and tobacco products;
⯂ It is an outer border of the European Union (which means that there is a stronger
customs control with more checks being carried out, therefore there are more
punitive decrees and higher court activities due to the appeals of the former, as
well as more criminal proceedings);
⯂ The results from a market research executed via collection and analysis of the
“empty boxes of cigarettes” for the last quarter of 2018, carried out by Initiative
Against the Illegal Trade,9 according to which:
Svilengrad is one of the six cities where a focus sample was carried out
(this means that data is sufficiently representative);
Except for the five cities of the main sample (Haskovo: 12%, Pleven:
10.7%, Pernik: 9.3%, Blagoevgrad: 8%, VelikoTarnovo: 7.3%), Svilengrad
(29%) maintains higher than the average market levels of consumption of
cigarettes, which are not produced for the local market in Bulgaria (i.e.
contraband).

9

It includes British American Tobacco, Bulgartabak Holding, Japan Tobacco International Bulgaria, Imperial
Tobacco Bulgaria, and Philip Morris Bulgaria.
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Important clarification of access to information concerning the analysis
The judiciary practice review depends entirely on the decision of the Supreme
Judicial Council10 and the amendments of provisions of Article 64, Paragraph 1 of the JSA and
of Article 416, Paragraphs 2 and 7 of CPC. As of November 5, 2017, the publication of
sentences in criminal cases, with which the punishment of “imprisonment” has been
imposed, has been postponed on the online webpages of the courts and in the Central
Web-Based Interface for Publication of Judicial Acts (CWBIPJA). The legislative reforms are
a result of the attempts to reduce the cases of prison breaks (like in the case of the Galevi
brothers and others). However, this leads to disruption in both the publicity principle and in
the transparency of the court processes. Some unclear amendments of both the JSA and the
CPC led to the following resolution by the Plenum of the SJC:11 “An authentic interpretation
by the legislative branch should be requested with regard to the application of Article 416,
Paragraphs 2 and 7 of CPC and of Article 64, Paragraph 1 of the JSA (these are the articles,
which determine the rules for publication of court rulings on the webpages of the courts). It
has to be stated: Whether acts of the courts on criminal cases, which can be appealed and
with which the defendant is sued to serve punishment, should be published on the websites
of the courts and on CWBIPJA from the moment of the ruling until the expiration of the
period for submission of complaints, or until complaints have been received?”
Even though this resolution by the Plenum of the SJC was sent to the Chairman of the
National Assembly, the Parliament has not reacted yet. As it is stated in the Law Application
and Court Activities Report for 2018,12 the goal of the legislative changes was not achieved
while at the same time foundational principles of the penal process were violated.
However, despite what we mentioned earlier, archives for previous years for these
cases are still present on the corresponding websites (with the exception of the SCC). In this
respect, the review of the archives depends on how strictly the courts have fulfilled their
obligation according to Article 64 of the JSA, which requires them to publish on their
webpages their judicial acts, on the one hand, and on how much CWBIPJA functions
effectively and gives access to all judicial acts, on the other.
The current review was carried out under the presumption that all judicial acts from
former years are present on the webpages of the corresponding courts. It should be pointed
out also that with regards to some of the cases there is a mismatch between the information
on the webpage of the corresponding court and on CWBIPJA as far as the dates, on which
some acts enter into effect, are concerned.

10

Protocol № 28 from meeting of the Professional Qualification and Information Technologies commission at
the Plenum of SJC on November 1, 2017.
11
See Protocol № 3/01.02.2018, point 7 of the agenda.
12
http://vks.bg/Docs/%D0%94%D0%BE%D0%BA%D0%BB%D0%B0%D0%B4_%D0%BF%D1%80%D0%B8%D0%BB
%D0%B0%D0%B3%D0%B0%D0%BD%D0%B5_%D0%97%D0%94%D0%A1_2018.pdf
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Even though in CWBIPJA is pointed that two of sentences from 2012 had been
appealed, searches in the system for lawsuits of the Specialized Criminal Court of Appeal
from 2012 and 2013 by keywords, which should have helped the finding of relevant judicial
practice, turned out no results. The corresponding judicial acts are also missing from the
webpage of SCCA. With regards to the SCC, in 2017 the CWBIPJA shows only court
settlements.
Many questions cannot be answered by the court rulings only. Because of this further
thorough interviews of personnel of the Ministry of Defence and the customs were carried
out, among them investigating customs inspectors, prosecutors, judges, and representatives
of some non-government organizations who work on the problems of organized crime.
Many difficulties accompanied the fieldwork for the research, these including the
mere reaching of the target groups and later, after contact was established, their
unwillingness to participate in the study. The main reasons for this are as follows:
⯂ A sensitive topic like smuggling and illegal trade of excise goods – tobacco and
tobacco products, to be more precise – gives rise to concerns among interviewees.
After they were informed about the subject of the conversation, many of them
refused to participate in the interview;
⯂ Respondents on such positions also pointed to their heavy workload as a reason to
decline to participate in the research.
3. Analyzed practice
Prior to presenting the judicial practice on criminal cases of the corresponding court,
we should make one clarification about the rules regarding the allocation and administration
of the lawsuits. According to Article 76 of the Court Administration Statutes, there are
several main types of lawsuits. Our current analysis has adopted the abbreviations, imposed
by the practice, which, however, are not officialized by this regulation itself. In this way the
main division is as follows:
o CPGN – criminal proceeding of general nature
o ACPGN – appellate criminal proceeding of general nature
o APP – administrative criminal proceeding (prior to the introduction of this term in
2016, the term criminal proceeding of general nature was used)
o CAPP – cassation administrative criminal proceeding
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3.1 Observations of customs smuggling
In order for an administrative punishment to be imposed, administrative control should have
been carried out, which has to find a violation. The administrative control is done by
personnel of the Customs Agency and includes an inspection of the transported of
transferred goods. The administrative violation of “customs smuggling” can be done in
either of two ways:
⯂ An inspection at the border checkpoints reveals a mismatch between the allowed by
law quantity or type of tobacco products and the number of tobacco products that
are actually transferred or transported;
⯂ The transported products are not declared at all. In contrast with the crime of
“smuggling”, the administrative violation of “customs smuggling” is present and is
prosecuted as punishable by experience as well. In this case, the sanctions are a
manifestation of the punitive policies of the government and are administratively
imposed. Different types of less severe penalties are imposed by the administration
itself. Most often the sanction is simply fine, even though if specific circumstances
are present – like repeatability of the violation or the application of instruments for
control hindering (like hideouts or concealment of the products smuggled in other
types of goods) – the penalties are drastically more severe.
Character and type of the violation
The lawsuits reviewed show that the violations are detected when people, crossing
the border, have not first declared the goods they were transporting. In several cases, only
the transported tobacco products were more than was actually declared at the customs
offices.
On the basis of Article 16, Paragraph 1, point 1 of CA, the customs officers carry out
an inspection of the MV and of the personal luggage of the perpetrators at the “Incoming
light vehicles and busses” track of the border checkpoint, which reveals that tobacco
products are being imported. If the customs officers are suspicious of hiding places created
within the MV, a detailed customs check at the garage of the corresponding customs office
follows.
Most of the perpetrators do not put much effort into concealing the cigarettes and
tobacco. Violations of Article 233, Paragraph 3 of the CA were observed in only two cases, in
which the offenders actually had a hiding place in the vehicle – in one of them a gas bottle of
an unusually large size was used for transporting the smuggling, and in the other – pictures
(icons) and breviaries.
In this case, the Bulgarian border corresponds with the line of the customs check due
to the specifics of the location of the control organs at customs posts, whose personnel are
9

not on the border itself (which is practically impossible), but are located within the territory
of the Republic of Bulgaria. We have an example of an attempt at violation, because, in
order for the violation to be actually present, the deed has to be conducted, which means
that the line of the customs control has to be crossed. However, in the cases at hand, the
perpetrators were stopped at the line of custom control and their acts have not been
brought to a conclusion for reasons beyond their control. In this way, the customs officers
revealed an attempt at smuggling and the perpetrators were sanctioned most often on the
basis of Article 233, Paragraph 1 of the CA.
Profile of the perpetrators
In contrast with the criminal process, during which a profile of the defendant in the
court proceeding must be created on the grounds of Article 272 of the Penal Procedure
Code, in the lawsuits of administrative penal character this requirement is not complied
with. Due to this, such information is very scarce.
Object of the crime
Cigarette brands:13 “Asos slims”, “Ashima”, “LM 100 mm”, “Eve sunflower 120 mm”,
“Eva slims”, “Karelia slims”, “Eve”, “LM red label”, “Pall Mall”, “Muratti slims”, “Karelia
blue”, “VICTORY EXCLUSIVE BLACK”, “KARELIA OME”, “MM”, “KING”.
When tobacco was the object of the crime, it was in the form of sliced leaf. There are
two revealed attempts at customs smuggling of tobacco in ten-kilogram packages. A year
later a significant surge is observed – 11 attempts at smuggling of cut tobacco were
revealed, and one attempt for smuggling of shisha tobacco in the form of jelly.
Implementing the provisions of Article 233, Paragraph 7 of the CA, these goods were
confiscated in favour of the government. In none of the cases the vehicles, in which the
products were transported, were confiscated in favour of the government, because their
value obviously did not correspond to the value of the objects customs smuggling.
Types of sanctions imposed
According to the Customs Act, the fine for customs smuggling ranges between 100
and 200% of the customs value of the illicit products. If caught during an attempt for export,
the sanction is the value of the goods themselves. When a vehicle equipped with hiding
place was used for the violation and when the object of the violation were tobacco products,
the fine is between 200 and 250% of their retail price. This is true for attempts for illegal
export as well. Goods, objects of the customs smuggling, are confiscated in favour of the
government. Transfer and transport vehicles, which were used for the transfer or transport
of the goods, objects of customs smuggling, are also confiscated in favour of the
13

Brand names are taken from the court rulings. The authors of the current research do not pretend that the
correspond to the real trade mark names.
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government, no matter who is their owner, except in the cases in which their value clearly
does not correspond to the value of the products, objects of customs smuggling.
Given these sanctions from Article 233 of the Customs Act, the judiciary practice on
the lawsuits in RC – Svilengrad for 2012 shows fines, ranging between 142 BGN and 1 920
BGN. When imposing a sanction, the court has always taken into consideration the customs
value of the cigarettes only. In most of the cases, there were attempts at smuggling of
around 100 boxes of cigarettes, with fines between 500 and 600 BGN.
Due to the number of fines imposed, often the convicts did not appeal the sanctions
of the first instance court. Only 7 out of a total of 24 rulings of RC – Svilengrad were
appealed to the Court of Appeal – Haskovo.
For comparison – in 2013 not only the number of the violations revealed and of the
lawsuits that ensued from them doubled, but so did the amount of attempted smuggling and
the corresponding levels of the fines imposed. In 2017 the number and character of the
lawsuits and of the fines imposed returned to their 2013 levels – there were a total of 27
cases of administrative punishment character.
Important moments of the practice
In the judiciary practice from 2012 reviewed can be seen that the convicts showed
tenacity in doing precisely this type of violation (customs smuggling) – this tenacity is
revealed by the punitive decrees of the court in more than two cases of administrative
violations, for which administrative penal liability was invoked twice for violations of Article
66, Paragraph 1, and of Article 233, Paragraph 1 of the Customs Act (CA), which are viewed
as an aggravating circumstance according to Article 27 of the AVSA. It should be pointed out
that in each consecutive case the number of goods smuggled increased and that the value of
the undeclared goods was several times greater than in previous cases. Therefore, the level
of the administrative punishment imposed grew correspondingly, which, however, did not
always produce the preventive effects desired. It was established that the convicts pose the
greatest possible degree of social danger, since the aggravating circumstances of their deeds
correspond directly with it.
The usual defence tactics of the defendants was to claim that other people travelled
with them in the vehicle (when automobiles are concerned), who had earlier got off the MV
and forgot to take their luggage away, part of which were the tobacco products themselves.
No proofs for such a version were presented in most of the cases and the court regarded
their claims as nonchalance. This again confirms and certifies the stance of the judgerapporteur that their claims are just a defence strategy, aimed at avoiding the administrative
punishment liability.
When punitive decrees by the RC – Svilengrad were annulled, in most cases the
administrative sanction had incorrectly been set at the maximum possible amount. In the
11

punitive decrees appealed is claimed that the administrative punishment liability had been
set, without taking into consideration the other punitive decrees issued and entered into
effect against the complainant. In reality, the punitive decrees issued and entered into
effect should be taken into consideration when the decree of the administrative sanction
is set. However, only those of the punitive decrees, which had entered into effect prior to
the moment of the violation, should be taken into consideration.
Another set of interesting examples of punitive decree annulment is when the
administrative punitive authority made a mistake in the cases of intermediary execution,
when the convict as such was punishable, although he acted without being guilty due to the
fact that he did not know the contents of the cargo he was transporting. In this case, the
convict took the luggage of another person for transportation in the presence of
eyewitnesses. This luggage had to be delivered to a third party in Bulgaria. According to the
pieces of evidence, collected for this lawsuit, the administrative punishable person neither
knew, nor supposed that excise goods could be hidden in the cargo he was given for
transportation, and he neither wanted, nor assumed to have been transporting such
products across the state border without the knowledge and permission of the customs
authorities. So, in this case, the subjective element for the deed was missing. Furthermore,
an indictment against the owner of the luggage and a certified protocol copy from CPGN №
36 in RC – Svilengrad from 2012 were accepted as evidence by the court. These documents
revealed that the owner of the luggage had pleaded guilty for the crime committed under
Article 234, Paragraph 1 of the PC under the condition of intermediary execution.
The burden of proof lies on the punitive organ in the administrative penal cases. He
should prove without a doubt both the administrative violation committed, and the guilt of
the convict, which in this case did not happen. Here we do not find even evidence for an
unconscious administrative violation by the sanctioned person, who simply agreed to
transport across the border pictures (icons), for which he was not obliged to foresee the
publicly dangerous character and the results from the transportation of the hidden excise
goods within them.
Important from a practical standpoint is the case, in which a person has fulfilled his
obligations under Article 66 of the Customs Act, but declared to the customs authorities only
a fraction of the tobacco products he was transporting across the border. A thorough
examination by the customs officers, however, revealed that there are undeclared tobacco
products too, and the person was subjected to administrative liability. During a discussion
about the factual circumstances in this case, it is established that the customs officers had
incorrectly described the entire amount of transported excise goods as undeclared products.
Objections by the convict during the issuing of the AEAV were not taken into consideration
either. In them, both the quantities of the declared cigarettes (namely “two packages”) and
of the “hidden and undeclared” cigarettes, found in his personal luggage, were stated
expressly. The uncertainty about the quantity of the undeclared cigarettes is a controversial
12

circumstance, which has not been clarified during the proceedings at the District Court
through admissible pieces of evidence. That circumstance is relevant both to the factual
composition of the administrative offence attributed to the defendant and also to the
amount of the fine imposed, which correlates with the customs value of the undeclared
goods. As a result of this incorrectly described factual situation and due to the lack of clarity
during the course of the proceedings before the RC – Svilengrad, the Appellate Court –
Haskovo revoked both the first instance sentence and the punitive decree itself.
In summary total number of appellate criminal proceeding of general nature before RC –
Svilengrad in the period between January 1, 2012, and December 31, 2012 objecting
against punitive decrees due to violations of Article 233, Paragraph 3, Paragraph 1, Article
66, Paragraph 1 of the Customs Act with the object of tobacco products: 24.
 From them, the number of confirmed punitive decrees is 20,
 3 punitive decrees are amended by the court due to incorrect parts, especially as
far as the size of the fine is concerned,
 1 punitive decree is annulled.
Present data for judicial acts, which have entered into effect for sure: 21; from them:
7 sentences were appealed before the Administrative Court – Haskovo as a cassation
instance with 5 confirmed sentences, 1 annulled as incorrect (the punitive decree was
revoked), and 1 sentence was revoked and returned for reconsideration by another panel of
judges in RC – Svilengrad.
Total number of appellate criminal proceeding of general nature before RC – Svilengrad in
the period between January 1, 2013, and December 31, 2013 objecting against punitive
decrees due to violations of Article 233, Paragraph 3, Paragraph 1, Article 66, Paragraph 1 of
the Customs Act with the object of tobacco products: 57.
For comparison, between 2012 and 2013 the number of the lawsuits grew twice.
Control check on the APP lawsuits before RC – Svilengrad in 2017 shows a decrease in the
registered violations and a return to the state from 2012. The total number of APP lawsuits
with the object of customs smuggling is 27. From them:
o 21 are the confirmed punitive decrees;
o 3 rulings partially revoked the punitive decree due to the size of the fine, but
confirmed the confiscation of the goods in favour of the state;
o 2 ruling amended the punitive decree by reducing the size of the fine;
o 1 ruling annulled the punitive decree.
13

3.2 Observations on qualified smuggling
Character and type of the wrongdoing
In the criminal law, smuggling is declared a crime against the economy and in
particular a crime against the customs regime. The offence is carried out through the
“transfer” of goods across the border of the country, without the knowledge and permission
of the customs authorities. The offence is complete as soon as the goods are actually
transported across the state border. In order for the crime of “smuggling” of tobacco
products to be committed, the goods have to be transferred or transported across the
border. Without being mentioned explicitly, the tobacco products fall under the hypothesis
of Article 242, Paragraph 1, Letter D of the Penal Code (PC) – they are regarded as goods and
objects for large scale manufacturing or commercial purposes. By the concept of “large
scale”, the Supreme Court means the monetary equivalent of the goods, not so much their
volume. Under “large sizes” in practice are adopted amounts that exceed the equivalent of
70 minimum wages.
Unlike the administrative violation, when a crime is committed the perpetrator
always acts deliberately, even though in some cases of the administrative violation “customs
smuggling” the person may not have known his obligation to carry fewer tobacco products
across the border. Considering this criterion, the law introduces the concept of “large scale”,
since due to negligence and distraction over the course of several trips one person could
commit the violation, without it actually having a high degree of social danger. Besides, the
criminal smuggling of goods across the border, in this case tobacco products, is a crime with
a high degree of social danger. It undermines the ability of the state to carry out its ingrained
functions and harms the effectiveness of the tax system.
Profile of the perpetrators
In the case of qualified smuggling, too, the profile of the perpetrator is characterized
as a person without permanent employment, regardless of the degree of education. This
affirms the conviction that criminal activity is driven by social motives.
Types of sanctions imposed
The punishment provided in the Penal Code is imprisonment of three to ten years
and a fine of twenty thousand to one hundred thousand levs. Most often, the court
condemns the perpetrators to the minimum of imprisonment for a period of three years and
a fine of twenty-five thousand levs.
On the grounds of Art. 66 para. 1 of the Criminal Code, the court postpones the
execution of the imposed sentence of imprisonment for a period of five years from the date
when the sentence enters into force.

14

In one of the cases where the offense is in a particularly large scale and the act
represents a particularly serious case:
740 950 boxes of imported cigarettes of different brands without excise labels and
excise labels of non-EU countries totalling BGN 5 557 125 (CPGN 12/2012) the prosecutor's
office reached court settlement with the defendant and the punishment imposed was again
in line with the minimum provided for in Art. 242, para. 1 of the Penal Code instead of para.
4 of the Criminal Code.
Important moments from the practice
Monthly comparison of the acts of the District Court – Haskovo
by months

January
February
March
April
May
June
July
August:
September
October
November

2012
6 judicial acts:
1 sentence
5 court settlements
5 judicial acts:
1 sentence
4 court settlements
2 court settlements
5 judicial acts:
1 sentence
4 court settlements
1 court settlements
7 court settlements
5 court settlements
2 court settlements
3court settlements
9 court settlements
No data

December

13 judicial acts:
1 sentence
12 court settlements
In total: 58
4 sentences
54 court settlements

2017
1 court settlement

2 court settlements
1 court settlement
2 court settlements
0 judicial acts
0 judicial acts
0 judicial acts
0 judicial acts
0 judicial acts
0 judicial acts
2 judicial acts:
1 sentence
1 court settlement
0 judicial acts
In total: 8
1 sentence
7 court settlements

From a subjective point of view, crimes are committed with a direct intent, which is
clearly illustrated by a number of circumstances – acts of cigarette concealment from the
customs authorities in personal luggage, failure to declare after an explicit invitation. In most
cases, defendants have had previous incidents having been penalized by administrative
order. Non-appealing of punitive decrees suggests that the perpetrators have been aware of
the pernicious nature of their deeds and their socially dangerous consequences, and they
still wanted their occurrence.
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There is a dramatic decline in the number of judicial acts compared to 2012, in
relation to skilled smuggling. As can be seen from the data, the effective state policy to
combat this kind of crime has led to a decrease in the level of crime in this area.
3.3 Observations on the illegal trade as an administrative violation
Other than merely supplying excise goods, such as tobacco products, possessing,
transporting, and transferring of the same goods are also considered an administrative
violation, when the products are without excise labels, or in the case when the excise labels
are false, forged, or expired. It is the Customs Agency who has the control functions with
regard to such administrative violations. In cases when such violations are revealed, the
police authorities from the Ministry of Internal Affairs issue acts for establishing violations or
fiches, while the penal decrees are issued by the Director of the Customs Agency or by
officials authorized by him. The sanctions are fine and seizure of the goods. Sanctions vary
according to the type of the perpetrator – whether it is a person or a legal entity, the letter
being treated more harshly with regards to punishments.
Character and type of the wrongdoing (form of the act of execution)
In 2012 in two of the cases the form of the act of execution was: “transportation of
excise products without excise label – cigarettes”, while in the other three was “possession”.
The object of the crime was usually concealed in a car. In 2013 “transportation of excise
products without excise label – cigarettes” is mentioned in one of the cases, in one more the
act of execution was “transportation”, while in other cases it was “possession” (under a
stand in a catering establishment). In one of the cases, however, the court ruled out that the
material legal qualification of the crime committed was incorrect (the error was committed
by the APA), due to which the punitive decree was revoked:
“Under Article 123, Paragraph 1 of the Excise Duties and Tax Warehouses Act, an
individual who possesses excise goods without excise duty label, where such is mandatory,
shall be sanctioned. It was found during the course of the case, however, that the cigarettes
are labelled as “Duty-free…”, which is a violation under Article 123, Paragraph 6 of the
EDTWA, in force since July 17, 2012, while M. was sanctioned under Article 123, Paragraph 1
of the EDTWA. Thus, the mandatory requirement of Article 57, Paragraph 1, Point 1 of the
AVSA for pointing the law provisions, which were guiltily breached, was violated. This
directly corresponds with and restricts the right of defence of the defendant and due to this
it is an absolute basis for the revocation of the appealed punitive decree.”
Again, in the majority of cases, the object of the crime was found in a motor vehicle.
In contrast with the reviewed judiciary practice for 2012, in 2017 the form of the act
of execution in all cases is “possession”.The characteristic feature of 2017 is that, apart from
possession, supply, sale, transfer, or transport of excise goods without excise labels
(including cigarettes), where such is mandatory (under Article 123, Paragraph 1 of the
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EDTWA), there are cases in which the tobacco products are covered with a “DUTY-FREE”
excise label, respectively with an inscription which necessarily contains the words “DUTYFREE”, which constitutes a violation under Paragraph 6 of the same Article. Including cases
where a person has committed an offence by possessing both cigarettes without excise label
and cigarettes with a “DUTY-FREE” excise label or sticker. They were kept in dwellings, cars
or in a lady bag (in 3 of the cases). Much of the offences have been detected after deliberate
police inspections, with most of the checks being carried out at retail outlets – small grocery
stores. This is also typical for 2017.
In a large percentage of the cases, cigarettes without excise labels or with “DutyFree” stickers were hidden in hidden compartments or in automobile glove boxes. There
were also cases in which cigarettes were found hidden at homes, shops, and/or lady bags or
were attached to the body of the perpetrator.
Profile of the perpetrators
Data related to the offenders is scarce. Generally during cases of this type can be
established his or her gender. For 2012 there were 3 women and 2 men. One of them is
known to have been married with one child and personal property, although he did not
receive personal income, while another offender was known to be in possession of an
uninhabited three-storey residential building. In 2013, female perpetrators were the same
number as male perpetrators – there were 4 of both genders. It is evident that the annual
income of one of them amounted to 3 400 BGN, that he did not own a motor vehicle, he
owned a mortgaged real estate and had a son, who had likely also been convicted in a
similar crime. In 2017 there is a disproportion between female and male perpetrators – only
3 of the offenders were men. Some women were employees, clients or owners of small
grocery stores. No other personal data can be found in judicial acts from 2017.
Object of the crime
In 2012 the crime objects of the crime ranged between 28 boxes of cigarettes
without excise labels found in one person and 270 boxes of cigarettes without excise label
found in one person. In only one of the cases the value of the cigarettes was not revealed,
while the amount of the excise duty owned was not shown in two cases. The total value of
the goods from all (without one) cases is 2 108.40 BGN and the sum of the excise duties due
is 531.14 BGN. The brands of cigarettes were diverse: “LM”, “Eve”, “Karelia”, “Murati Slims”,
“Asos”, “King”, and “Ome”. Twenty boxes of cigarettes was the smallest number in
possession by one person in 2013. In this very year was the lawsuit related to the highest
number of boxes of cigarettes without excise labels found among all of the periods
reviewed by this research – 148 220 boxes of various brands. The amount of the excise duty
due for the goods was 555 083.90 BGN, while their total value was 1 111 650.00 BGN.
Brands smuggled vary again, although during this year “Asos” were most prominent. “LM”,
“Don”, “Rackel Slims”, and “Gold Mountaineer” are represented in the contraband as well.
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In 2017 there was no significant change in the quantities of cigarette boxes without excise
labels or with “Duty-Free” stickers revealed, with the number of boxes ranging from about
10 to about 150. Their brands were diversified during this year too: “Asos”, “Karelia”, “MM”,
“Ashima”, “King”, and “Sani”.
Sanctions by type
It was found out that during all three years the sanctions imposed by the APA were
usually confirmed by the court. In 2012 the administrative sanction “fine” of 1 000 BGN,
imposed by the APA, was confirmed in four of the cases, while one punitive decree, with
which a fine of 1 629.46 BGN was imposed, was annulled due to a lack of the subjective
element of the offence. The most common sanction is also the minimum amount possible
determined by the law. The practice for 2013 is distinguished by one very significant fine of
1 110 167.80 BGN. It was imposed at the aforementioned case regarding the 148 220
contraband boxes of cigarettes. With regards to the other cases, the situation was relatively
the same as in 2012. In 3 of the cases, the court confirmed the administrative punishment –
fine of 1 000 BGN, imposed by the APA, 2 were annulled with regards to the sanction
imposed (again 1 000 BGN), in one case the amount of the fine was 6 433,92, and in another,
it was 2 000 BGN. One of the cases was cancelled due to “substantial procedural violations,
which defile the administrative criminal proceeding for the realization of the liability of the
complainant, which gives rise to formal prerequisites for the revocation of the punitive
decree. The location, where the violation was committed, was not even mentioned in the
AEAV.” According to the court, this has “seriously harmed the right of defence of the
perpetrator and completely restricts the ability of the court to issue lawful and rightful
sentence.” Furthermore, the court was at the opinion that APA had wrongfully qualified the
violation. According to the court, the violation was under Article 233, Paragraph 3 of the
Customs and “the fact, that the perpetrator ran for about twenty meters from the customs
office cannot be a reason for the application of the general norm in Article 123, Paragraph 1
of the EDTWA.” In 2017 the administrative sanction “fine” of 2 000 BGN was confirmed in 5
cases, in 2 others the same fine was revoked with regards to the sanction imposed; in 3
cases the court confirmed fines of 1 000 BGN, 1 punitive decree was annulled with regards
to the sanction (a fine of 1 000 BGN), in 1 case the court confirmed the administrative
sanction of fine of 2 000 BGN, and in another – of 1 000 BGN (under Paragraph 1 and under
Paragraph 6 of Article 123 of the EDTWA).
Important moments from the practice
Revealability of the crimes in most of the cases results from dedicated actions carried
out by the authorities. The District Direction of the Ministry of the Interior – Haskovo
executes checking campaigns (specialized police operations), which are entrusted to the
“Economics Police” department along with the Customs Agency. It is not uncommon for a
violation to be revealed during a secondary customs check, after the initial one had already
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passed. In the majority of cases, the inspections were carried out in shopping centres like
shops after received signals.
Customs officers make mistakes with regards to determining the qualification of the
violation, and some substantive erroneous qualifications have been noted. Under Article
123, Paragraph 1 of the EDTWA, a person, who possesses excise products without excise
label in the cases where such is mandatory, must be sanctioned. However, when cigarettes
are labelled as “Duty-Free…” such a qualification is incorrect, since this is a violation of the
provisions of Article 123, Paragraph 6 of the EDTWA. In this manner, the imperative
requirement of Article 57, Paragraph 1, Point 6 of the AVSA is violated. This article demands
the regulations guiltily violated by the perpetrator to be explicitly pointed out, which
corresponds directly and hampers the right of defence of the sanctioned person and is an
absolute reason for revocation of the punitive decrees.
Another type of mistakes during the composition of the AEAV is to not point the
exact location of the violation, which again leads to an incorrect judicial qualification. For
example, during a check of an automobile at the border checkpoint “KapitanAndreevo”, on a
cover at the luggage compartment was revealed a leather bag. At this moment the
defendant took the bag away and started running towards a litter bin, located at about 20
meters outside the checkpoint, in the direction of Svilengrad. While she was running, she
took out a belt of Scotch tape from beneath her dress, which contained boxes of cigarettes
and which, along with the bag, was thrown into the litter bin. The Border Police required her
to take both items out of the container, which she did. It was revealed that a total of 30
boxes of cigarettes without excise labels were contained in the belt and in the bag.
Meanwhile, the two passengers of the car ran away. The court established that during the
issuing of the AEAV and of the punitive decree some serious procedural mistakes were
made, which defile the administrative criminal proceeding for the realization of the liability
of the complainant, which gives rise to formal prerequisites for the revocation of the
punitive decree. The location, where the violation was committed, was not even mentioned
in the AEAV. This seriously harmed the right of defence of the perpetrator and completely
restricted the ability of the court to issue lawful and rightful sentence. Furthermore, the
court was at the opinion that APA had wrongfully qualified the violation under the provisions
of Article 123, Paragraph 1 of the EDTWA. The factual circumstances at the case pointed
towards a typical example of violation of Article 233, Paragraph 3 of the Customs Act and the
fact, that the perpetrator ran for about twenty meters from the customs office could not be
a reason for the application of the general norm in Article 123, Paragraph 1 of the EDTWA.
So the court revoked the fine and confirmed only that cigarettes without excise label should
be confiscated.
Special attention should be paid to the cases, in which one person is liable to both
administrative and criminal punishment, given that an interpretative decision by the SCC on
this topic is still lacking. During transportation of cigarettes for commercial purposes with a
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total value of 687 377.33 BGN, without excise label and without the knowledge of the
customs office, the court did not share the stance of the complainant, according to whom in
this case was about one deed, for which two types of sanctions should be imposed – under
the provisions of the EDTWA and under the provisions of the Penal Code. The current case
was not about one and the same act of execution – the administrative criminal proceedings
are about the transportation of excise goods when such should be present, while the
criminal proceedings concern the transportation of goods across the state border, without
the knowledge and permission of the customs office. This means that the acts of execution
are different and the defendant (which in this case is also the complainant) should be
sanctioned for both of these violations with the punishment, provided for by the
corresponding laws. Indeed, with Interpretative Decision №51 from December 29, 1978 on
case № 50/78, the Supreme Court rules out that it is in principle unacceptable for a
perpetrator, who with a single act has violated both criminal and administrative norms at
the same time, to be held liable for them separately, since the criminal responsibility absorbs
the administrative. It should be taken into account that the crime under Article 242,
Paragraph 1 of the Penal Code affects the legal relations in separate economic sectors (the
customs regime in particular), while the administrative violation under Article 123,
Paragraph 1 of the Customs Act affects the relations of the customs regime, and in particular
that of the fiscal policy of the State, which collects the excise duty due on excise goods. In
other words, even though the act of execution committed on that date by the complainant
could, for the sake of argument, be hypothetically regarded to be one and the same, it
relates to two different aspects of defence. For this reason, the two proceedings – the
criminal and administrative one – did not compete in the given case and there were no
obstacles for the offender to liable to both administrative and criminal liability.
As far as illegal trade as an administrative violation is concerned, the review includes:
o 5 cases under EDTWA for 2012
o 8 cases under EDTWA for 2013
o 12 cases under EDTWA for 2017
Having the reviewed judicial cases in mind, it should be noted that there was an
increase in the number of lawsuits for illegal trade as an administrative violation.
o 2012 – 5 cases (4 punitive decrees were confirmed by the court; 1 was revoked by the
court; later one of the confirmed was also revoked);
o 2013 – 8 cases (confirmed: 6; amended/revoked (revocation of the fine still confirms
that the illegal goods should be confiscated by the government): 2;
o 2017 – 12 cases (confirmed: 8; revoked: 4).
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3.4 Observations on the illegal trade as a crime
The major difference between the administrative offence and the crime comes from
the level of public danger. In the case of the crime, illegal trade is an unimportant case in
which the offender “sells or possesses” excise goods which lack excise labels. In this case,
the public authorities are not concerned whether it is transferred or transported. What is
important is to reveal a lasting possession over the goods. Such an action threatens, on the
one hand, the financial interests of the state to a high degree, due to the danger from excise
goods being released on the market without being taxed, and, on the other hand, the
normal functioning of the market, that is the interests of the manufacturers, importers, and
consumers of such goods, in violation of the principles of free trade and competition. The
sanction for such a deed is imprisonment and fine.
Character and type of the violation (forms of the act of execution)
The examined cases of RC – Svilengrad reveal the following characteristics: most
often the perpetrator was caught with excise goods without excise labels (cigarette boxes) at
the border checkpoint “KapitanAndreevo”, which is located on the border with Turkey. In
one case, the perpetrator was captured at the border checkpoint “KapitanPetkoVoyvoda” on
the border with Greece. Only in few of the cases where the perpetrators kept boxes of
cigarettes without excise labels at their homes, while in one case the offender was caught on
a road in the town of Lyubimets. This means that is the main activities for detecting and
apprehending perpetrators take place around the border with Turkey.
The act of execution of the formal crime under Article 234 of the Penal Code is
committed if the person “has” in his possession excise goods without excise labels, whether
they are obtained for their own use, for use by relatives or other people. From the corpus
deliciti standpoint on the act on an objective basis, the lawmakers have not included
provisions about for whom the goods have to destined, in order for the possession of such
goods to be regarded as a law violation. From a subjective standpoint, there are no
provisions requiring a particular purpose of the goods too. The sale of cigarettes shall be
discussed in the court only if an indictment is made and, therefore, in the absence of this
form of an act of execution it should not be discussed.
Profile of the perpetrators
Most of the offenders were Bulgarian citizens, or Bulgarian citizens with dual
citizenship – Bulgarian and Turkish. In individual cases, the law was violated by Syrian,
Romanian, and Albanian citizens too. Most of the perpetrators were men, unemployed, with
secondary or primary education. Such a profile of the offenders justifies the claim that this
type of crime has social motives. The court, when sentencing, pays due attention to such
motives. In one of the cases reviewed, the accused was an unemployed widow, with no
criminal record. In sentencing her, the court took into account her profile and the need for
her to be with her family, and because of this imposed a minimum fine.
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Examples of intermediary execution were also observed. In thesecases one person
uses another one, which is not liable to punishment for the case at hand, to commit a given
crime. In the cases reviewed, the people were not liable to punishment, since they were
minors.
Object and means of the crime
At a minimum, the objects of the crime were 500 pieces of cigarettes, with the
average number being between 800 and 850 pieces of cigarettes, worth between 2 100 and
10 000 BGN. Rarely cases involving more than 3 000 boxes of cigarettes, worth more than
10 000 BGN, were observed.
The main brands smuggled were: “Asos”, “Karelia Slim” – blue, light, and colorful,
“Eve”, “Victory Exclusive” – more than three times, “Ashima” – more than three times,
“Veteran”, “Oris Slim”, “King”, “R.G.D”, “L&M” 100 millimeters, “Parliament Aqua Blue”,
“MM Slims”, “WALTON”, and “RAQUEL”. When it comes to smuggling packaged tobacco for
cigarettes and pipes, in most cases the offenders carried 10-kilogram bags. In addition to the
brands familiar to the Bulgarian consumer, cigarettes not registered on the Bulgarian market
were also imported, which with time become typical for the regions around the border –
regular captures imply that they are regularly consumed too.
In most of the cases, the crime was committed with light vehicles and rarely with
buses, travelling on regular routes.
Sanctions by type
Imprisonment for between 6 and 9 months, most often for 7 months and “Fine” of between
1 000 and 7 000 BGN, most often between 2 000 and 3 000 BGN. Under Article 66,
Paragraph 1 of the Penal Code the court postponed the imprisonment for 3 years.
Important moments from the practice
A vast majority of the cases ended with a courts settlement during the pre-trial
proceedings. Rarely the cases reached the phase of court trial and ended with a sentence.
When a court settlement was reached, the case did not undergo institutional control.
It is a characteristic feature of the cases that they were resolved via court settlement during
the pre-trial proceedings. According to the provisions of our Penal Procedure Code, after the
investigation ends due to a request by the prosecutor or the defendant, a settlement
between the sides could be prepared, which resolves the lawsuit. It gets approved by the
court, if it does not contradict with law or morality. If the settlement is not approved by the
court, the case gets returned to the prosecutor. The decision of the court is final. A
settlement, approved by the court, has the consequences of a sentence, which has entered
into effect, which means that it cannot be objected to it before a higher instance.
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It is noteworthy that the sanctions imposed with a sentence did not differ in
character from those, reached via court settlements; the regime of serving the sentence was
different in only one of the cases. In one of the cases, in which the violation was committed
with an accomplice, one of the accomplices was sentenced to imprisonment for 1 year and 2
months. The punishment had to be served under an initial “strict” regime at a prison
dormitory of closed type. The sentence (№285/09.04.2012)14 was appealed by the two
defendants who complained of errors and illegality. The District Court – Haskovo confirmed
the Judgment № 285/09.04.2012, issued on CPGN № 73/2012 by the Regional Court –
Svilengrad. The decision was not subject to appeal. For its judgement, the court accepted
that the previous conviction and the many acts of administrative violations, in other words,
punitive decrees for customs violations revealed, are evidence that the perpetrator is highly
dangerous to the public.
The second sentence15 was for imprisonment for a period of 1 year, which was
postponed with a 3-year probation period under Article 66, Paragraph 1 of the Penal Code,
and a fine of 1 230 BGN. There is no evidence that the verdict has been appealed. Similar is
the case with the third sentence, issued for a crime committed by a Turkish citizen. He,
again, was punished with imprisonment for 8 months and a fine. Under Article 66, Paragraph
1 of the Penal Code, the execution of the sentence was again postponed with three years
and the verdict was not appealed.
The fourth sentence16 was imposed on a Bulgarian citizen for repeated violations,
after she had already been convicted for another similar offence – a crime under Article 234,
Paragraph 2 of the Penal Code for the possession of tobacco products without excise label
for the purpose of distribution. She was punished with imprisonment for 6 months but its
serving was postponed. Since she was caught during her probation period, the court
sentenced her to imprisonment for a period of 9 months and this sentence effectively
entered into effect. On the grounds of Article 61, Paragraph 2, in relation to Article 60,
Paragraph 1 of the Execution of Sentences and Detention Act the sentence had to be served
by the defendant in an initial “strict” regime in a prison dormitory of closed type. She was
also to serve the initial sanction of imprisonment, which was postponed with probation. The
crime was committed in complicity. It is important to note that this judicial act passed a
three-point check. The District Court – Haskovo partly revoked the case by acknowledging
the guilt of C.P.K.’s accomplice. This was followed by an objection by the District
Prosecutor’s Office – Haskovo. The Supreme Court of Cassation refused to form court
proceedings, as the cassation protest does not meet the requirements under Article 351,
Paragraph 1 of thePenal Procedure Code because it did not contain a motivated grounds for

14

http://legalacts.justice.bg/Search/GetActContentByActId?actId=ik2N9J1r0ZE%3D
http://www.rs-svilengrad.com/wp-content/uploads/2017/04/nohd2012/00704712/15551512.htm
16
http://www.rs-svilengrad.com/wp-content/uploads/2017/04/nohd2012/00704712/10061812.htm
15

23

cassation, which is required for a proceeding to be acceptable by the Supreme Court of
Cassation. The verdict entered into effect on October 24, 2012.17
In view of the fact that the sentences were not a group judicial act, we will also
consider a fifth one. It is the biggest crime during the discussed period, involving 3 470
cigarette boxes “Raquel Slims” without the excise labels, worth 16 656 BGN. “L.S.” was
sentenced to imprisonment for 1 year and 6 months, but under Article 58a, Paragraph 1 of
the Penal Code this penalty was REDUCED by one third, and the final sanction was
DETERMINED to be imprisonment for 1 year and a fine of 8 000 BGN. Under Article 66,
Paragraph 1 of the Penal Code the serving of the sentence was postponed with a probation
period of 3 years. The verdict was appealed before the DC – Haskovo where it was
confirmed, without the right to be appealed before the Supreme Court of Cassation. Only
one other sentence18 passed the three-instance check-up, the emphasis here is that the
request for resumption of ACPGN № 54/13 in DC – Haskovo came from to the Prosecutor
General with the revocation of the court decision № 46 of March 18, 2013. The case was
returned for reconsideration by a different panel of judges at the same court. The request
was admissible, while unfounded in essence. The Supreme Court of Cassation did not grant
the request of the Prosecutor General.
In conclusion:
 Court settlements are most often reached during the pre-trial proceedings;
 Sentences were issued when the sides could not settle on the case. In thesecases the
perpetrator committed a second violation, while having an effective sentence,
postponed with a probation period;
 When the sentence was postponed and the perpetrator was not a Bulgarian citizen,
the sentences were not appealed.
The total number of resolved CPGNs by RC – Svilengrad for the period from January 1,
2012, to December 31, 2012: 819, 45 of which were related to tobacco and tobacco
products, including 6 sentences (2 of them were not appealed, 3 were confirmed, 1 was
partially revoked). 54 defendants: 20 unemployed, 47 unsubstantiated.
Compared with CPGN 2017:
 9 court settlements (crimes under Article 234, Paragraph 1 of the Penal Code – illegal

trade);
 Not a single sentence;
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 1 terminated criminal proceeding, due to procedural violations committed by the

investigative authorities, which did not present the defendant and his defence all
materials related to the investigation. The case was returned to RC – Svilengrad for
correction of the said mistakes.
As can be seen from the data, the number of judicial acts decreased dramatically in
comparison with 2012 (45) and 2013 (36).
APP 2017:
Under the Customs Act:
 3 rulings, which partially revoked the punitive decrees with regards to the fines
imposed, while confirming the confiscation of the goods;
 21 rulings confirming the punitive decrees;
 1 ruling which revoked the punitive decree;
 2 rulings, which amended the punitive decrees by reducing the amount of the fine.
A total of 27 rulings
3.4.1 Observations on the practice of the Specialized Criminal Court and the Specialized
Criminal Court of Appeal
Search by keywords in the CWBIPJA for 2012 turned out 10 results of CPGN related
with the creation or management of organized crime group (OCG) for crimes under Article
234 (illegal trade) and/or Article 242 (qualified smuggling) of the Penal Code. There are two
convictions in two of these cases. The other cases ended with court settlements. For 2017
the search by keywords in the CWBIPJA turned out 4 results of CPGN related with the
creation or management of organized crime group for illegal trade (Article 234 of the Penal
Code), all of which ended with court settlements.
The cases in the Specialized Criminal Court of Appeal and in the Supreme Court of
Cassation were reviewed as a result of the tracking of the institutional control on the two
sentences from 2012 because those in 2017 have not yet been completed.
Character and type of the crime (form of the act of execution)
The cases are under the jurisdiction of the Specialized Criminal Court of Appeal, as
the crimes under Article 234 and Article 242 of the Penal Code were committed by OCG.
With few exceptions in 2012, they were about implementing the composition of the illegal
trade and, in particular, the possession of excise goods without excise labels – cigarettes.
Only two judicial acts deal with qualified smuggling. Two of the court settlements show that
one and the same OCG was involved. Among its members was one official – border
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policeman working at the checkpoint. Three of the cases reveal that the possession of illegal
goods was accompanied by their sale. One of the cases shows that the person from an OCG
abstained from participation, but only committed a crime under Article 234 of the Penal
Code. In the majority of cases, the accused/defendants were OCG members, while these
were rarely the people who have organized and managed the OCG themselves, in order for
the aforementioned crimes to be committed. It is noteworthy that in three of the cases at
least one of the perpetrators committed other crimes as well, such as counterfeiting the
contents of official documents – a passport; possessing more than three archaeological
objects as defined by Article 146, Paragraph 1 of the Cultural Heritage Act; using false
documents – an international waybill. All four cases against OCGs in 2017 were for
committing the crime of illegal trade (Paragraph 1 or Paragraph 2). All of the cases were for
“possession”. A court settlement was reached with only one head of an OCG in one of the
cases in 2017. All people remaining (in the same and in the other cases) were merely
members of OCG.
Profile of the perpetrators
Our team found a total of 26 perpetrators/defendants in the examined cases in 2012.
For 4 of them, there is no data available, five of them were female, and all were Bulgarian
citizens, while one of them is designated by the court as a Turkish citizenwith dual
citizenship. Five of the 26 individuals had been convicted; two of them were rehabilitated.
There were 8 unemployed persons (2 of them female, one of which is also a widow) and 1
retired due to illness. 19 people had secondary education diplomas and 1 had completed
primary education only; no relevant data is available for the others. In 2017, in the four
cases, there were 16 defendants, all of whom were Bulgarian citizens and, with the
exception of one woman, all were men. Ten of them had secondary education and five
graduated from primary schools. There is no data for 1 of the defendants, as he faces the
court after he got strokes twice and was unable to take part in the trial. Of the 16 people
mentioned, 6 were unemployed (one of whom is recognized by the court as the head of an
OCG). Two of the persons had been convicted.
From what we just presented above it can be concluded that social factors seem to
have a strong influence on the motivation to participate in criminal activities that bring fast
profits. Many of the defendants had secondary education and were unemployed and there
were also those with primary education only. In this sense, it would be appropriate if the
state, in the fight against organized crime related to smuggling and illegal trade,
concentrates its efforts not only on pursuit but also on prevention.
Object of the crime
Given that the crimes were committed by OCGs, the object of crimes in 2012 and in
2017 was usually in large or in particularly large proportions. For example, in 2012,
defendants on CPGN 824/2012 reached a court settlement for they possessed excise goods
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without excise labels (imported cigarettes of different brands as well as tobacco) with a total
value of 7 042 183.80 BGN (638 990 boxes and packages of cigarettes of different brands
and 69.5 kilograms of sliced tobacco). In another case (CPGN № 434/2012), in which,
however, the act constituted qualified smuggling, the perpetrator, without the knowledge
and permission of the customs, has transported across the border between Bulgaria and
Greece wares for commercial purposes, representing imported cigarettes without excise
labels with total value of 2 249 700 BGN. Here the object of the crime was in extremely large
proportions and the violation was a particularly serious case. It is in this case that the court
settlement with the perpetrator (as part of an OCG) was for both the illegal trade and the
qualified smuggling committed. This curious circumstance will be discussed below in the
research. In 2017, five perpetrators possessed cigarettes without excise labels with a total
value of 2 143 200 BGN, for which the excise duty due was 1 413 600 BGN (CPGN №
1806/2017). Again, the brands of cigarettes involved varied significantly.
As follows:
o 7045 boxes of cigarettes branded “Victory white” with a total value of 32 407
BGN;
o 15 185 boxes of cigarettes “Marble” with a total value of 69 851 BGN;
o 298 624 pieces of cigarettes “Victory white” with a total value of 56 738.56 BGN;
o 675.6 kilograms of sliced tobacco, American blend, with a total value of
129 715.20 BGN;
o pieces of cigarettes “Victory white”, torn and batched, with a total value of
2 373.84 BGN;
o 471.2 kilograms of sliced tobacco, Virginia blend, with a total value of 88 774.08
BGN;
o 89 kilograms of pieces of cigarettes “Victory white” with a total value of
11 737.32 BGN;
o 12 packages containing 10 boxes each or a total of 120 boxes of cigarettes
“Victory white” with a total value of 552 BGN;
o 3592 pieces of cigarettes “Victory white” with a total value of 682.48 BGN;
o The total sum of was 392 831.48 BGN (three hundred ninety-two thousand eight
hundred thirty-one leva and forty-eight cents), when such is required by law.
o Imported cigarettes of various brands and tobacco with a total value of
7 042 183.80 BGN (638 990 boxes of cigarettes and packages of tobacco as well
as 69.5 kilograms of sliced tobacco for smoking).
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In a significant number of cases, the excise goods were kept in light or commercial
vehicles (which are also the means of the crime of smuggling), including in hidden
compartments, in a private home, and in a garage. Interestingly, in one of the cases in 2012
part of the excise cigarettes without excise labels were kept in 2 offices of forwarding
company.
Sanctions by type
There were only two sentences during the periods researched, the other judicial acts
being settlements with the prosecution approved by the court. In the cases examined, the
court usually approved the settlements for “imprisonment” (for between 2 and 4 years on
average). With few exceptions, the serving of the imposed penalty was postponed with
probation periods for between 3 and 5 years. Sometimes the perpetrator was also banned
from executing commercial activities with excise goods and was fined.
In the case of CPGN 23/2012 the court found the defendant as guilty under the
provisions of Article 234 of the Penal Code and sentenced her to “imprisonment” for 3 years
(their serving was postponed for 5 years), fined her of 50 000 BGN and banned her from
executing commercial activities with excise goods for 3 years. She was justified on the charge
of participating in an OCG. “In the given case there is not a single evidence pointing to that
the defendant knew of the organization for distribution of cigarettes without excise labels,
created by the witness K. D. treated K. as a client of hers and no evidence leads to the
conclusion that he informed her about the way he sold the cigarettes acquired or that she
knew about the crime group he had created. When assessing the evidence, it is not possible
to make even a hypothetical conclusion in this direction.” With ruling № 3/04.02.2013 on
ACPGN № 230/2012, the Specialized Criminal Court of Appeal revoked the sentence due to
significant violations of the procedural rules committed during the court proceedings and
the case was returned back to the first instance court for reconsideration by another panel
of judges. With sentence №10/15.04.2013 issued by the SCC on case № 238/13 the
defendant C.I.D. was found guilty of a crime under Article 234, Paragraph 1, proposed. 1 and
2 of the Penal Code and was sentenced to eight months of imprisonment, whose execution
was postponed for a probation period of three years. She was also deprived of the right to
exercise commercial activity with excise goods for a period of two years. With the same
judicial act, the defendant was found innocent and was acquitted on the charges of
committing a crime under Article 321, Paragraph 3, proposed. 2, Item 2, Paragraph 2 of the
Penal Code. A protest by the prosecutor followed but was recognized as unfounded. The
defence of the perpetrator also appealed the decision, which was recognized as partly
justified with regards to the time when the criminal act under Article 234, Paragraph 1 of the
Penal Code was committed. With decision № 29 of November 12, 2013, the court acquitted
the defendant of having committed a crime under Article 234, Paragraph 1, proposed. 1 and
2 of the Penal Code in the period from January 30, 2011, to January 31, 2011. However, the
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other parts of the sentence were confirmed as correct, i.e. the sentence was amended.
There is no evidence that the decision was appealed before the SCC.
With regards to the other sentence, the court imposed a punishment of
imprisonment for a period of 2 years under an initial “strict” regime at a prison dormitory of
closed type. It also took away the right to practice professions and activities related to the
sale and possession of excise goods for a period of 3 years. The verdict was appealed before
the Specialized Criminal Court of Appeal (appellate decision №2 of January 30, 2013, issued
on ACPGN № 65/12). The Court of Appeal amended the first-instance sentence “with
regards to the part, in which for the crime committed under Article 234, Paragraph 4 of the
Penal Code the defendant was punished under Article 37, Paragraph 1, Item 7 of the Penal
Code, and instead of being forbidden to exercise professions and activities related to the
sale and possession of excise products for three years the court deprived him of the right to
exercise commercial activities with excise products for three years. The general penalty was
correspondingly amended. The remainder of the verdict was confirmed. The sentence was
confirmed by the SCC (Decision № 279 of July 23, 2013), which found that the amendment
to the sentence made by the court of appeal in connection with that sentence was rightful
and its decision remained valid.
In 2017 a court settlement on CPGN № 2879/2017 impresses with the fact that the
judge paid enough attention to the case to propose amendments to the settlement, which
more fairly individualized the sanctions of all defendants.
Important moments from the practice
As can be seen from two court settlements from 2012 on CPGN № 2039/2012 and on
CPGN № 2040/2012 (given the description of the accomplices and of the factual situation),
both decisions are related with the same OCG. Since both settlements are of the same date
(December 9, 2012), and two different members of the same OCG were involved, we can
suppose that this was done in such a way in order for the court statics to be exaggerated.
As mentioned above, in one of the cases from 2012, the object of the crime in which
was of particularly great proportions (excise products without excise labels with total value
of 2 249 700 BGN), the settlement approved by the court is for committing (as part of an
OCG) both illegal trade and qualified smuggling,19 provided that the same item was
19

1. On December 13, 2010 at “KapitanPetkoVoivoda” border checkpoint with a cargo vehicle ************,
with a trailer with registration number *****, and by using a document with false content – an international
waybill, without the knowledge and permission of the customs, he transported across the border of our
country with Greece wares for commercial purposes – imported cigarettes without excise labels with total
value of 2 249 700 BGN, with the object of the crime being in a particularly great proportions, and the act
constituting a particularly serious case – a crime under Article 242, Paragraph 4, Point 1 in relation to Paragraph
1, Letter b and Letter d of the Penal Code.
2. On December 13, 2010 at the “KapitanPetkoVoivoda” checkpoint in a cargo car ********* with a trailer with
registration number ***** he held excise goods without excise labels when such is required by law (Article
22, Point 2 of EDTWA and Article 25, Paragraph 1 of the TTPA) imported cigarettes of different brands with a
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concerned. In a situation like this (when it comes to the same product), the transfer includes
the possession, therefore the perpetrator should have to plead guilty of only one offence,
namely qualified smuggling.
3.5

Inspection of the work of the Prosecutor’s Office by the Inspectorate of the Supreme
Judicial Council

Well-prepared evidence contributes to the pre-trial proceedings for the correct qualification
of the crime and the possibility for the prosecution to persuade the perpetrator in a
persuasive way. The full examination of the facts and circumstances takes place in the final
court stage. The quality of the work done by the prosecutor's office is checked by the
Inspectorate to the Supreme Judicial Council (ISJC). For the period under review there are
two acts of ISJC inspections on the subject.
Acts from inspections by the Inspectorate of the Supreme Judicial Council (ISJC)
1. ACT for results from a thematic inspection carried out under the order of the
Inspectorate № ТP-01-6 / 16.11.2016 on the subject of: cases under Article 234 of
the Penal Code which ended with an order of refusal to institute pre-trial
proceedings or with a decree for termination of criminal proceedings20.
Scope of verification includes: 17 regional prosecutor’s offices, although the Inspection act
points to only 10: RPO Elhovo, RPO Kozloduy, RPO Vratza, RPO Montana, RPO ByalaSlatina,
RPO Oryahovo, RPO Kula, RPO Vidin, RPO Mezdra, RPO Plovdiv. It is not clear why not all of
the RPs that were the subject of the inspection are mentioned. Period of the inspection:
2014-2015.
The inspection act reveals several reasons for termination of the criminal proceedings:
o The case was insignificant – 76 cases (49%)
o Lack of excise goods – 53 cases (34,2 %)
o Absence of object of the crime – 18 cases (11,6 %)
o Lack of subject or of evidence – 8 cases (5,2 %)
o Terminated under the provisions of Article 61 of the Penal Code (minor person, who
committed a crime with a low level of public danger out of carelessness) – 1 case
(0.6%)

total value of 2 249 700 BGN, with the object of the offense being in large proportions – a crime under Article
234, Paragraph 2, Point 2 and Point 3 in relation to Article 1 of the Penal Code.
20http://www.inspectoratvss.bg/acts/1494428311.pdf

30

As is evident from this data, the predominant reasons for termination of the criminal
proceedings for illegal trade are the insignificance of the cases and the lack of excise goods
(which are grounds for termination of 83.2% of all cases).
“Insignificant case” is defined by the Penal Code. This is a crime, which has a lower level of
public danger in comparison with the regular crimes of the same type due to the lack or the
low significance of the negative consequences or in light of other mitigating circumstances.
On lawsuits for illegal trade, the lower level of danger to the society is determined by the
lower value of the object of the crime (among all other factors taken as a whole). Here the
criterion is the minimum wage. However, the inspection act states that supervising
prosecutors have not always “discussed the public danger of the perpetrator and the act,
which are the other mandatory elements in the assessment of the significance of the case”.
By “lack of excise goods” the ISJC considers cases in which pre-trial proceedings have been
initiated because tobacco had been found out, which later turned out to be technological
tobacco waste. In this regard, the ISJC identifies gaps and shortcomings of the investigative
authorities, consisting of:
-

Lack of indication in the punitive decrees whether the act is not another crime
(against the health, for instance) or administrative violation falling under the
jurisdiction of other government agencies (like the Commission for Consumer
Protection);

-

Contradictory practice with regard to the disposal of material evidence. According to
some prosecutors, waste is subject to confiscation and destruction, while others
believe it should be returned to the person concerned. This leads to differentiation in
the regional practices and a lack of uniformity in practice;

As grounds for termination of the proceedings, the “absence of object of the crime” means
the investigative authorities did not reveal the presence of excise goods at the places
indicated in the signals or during questioning of the witnesses, on the basis of which the pretrial proceedings had been initiated.
The inspection of the ISJC reveals further that “not in all decrees for termination of the
criminal proceeding is mentioned before which authority and in what period the
prosecutor’s act can be appealed.”
Nearly 87% of the rulings of the prosecutors are within the legal framework (Article 242,
Paragraph 4 of the PPC).
With regards to the prosecutors decrees for refusal of forming a pre-trial proceeding, the
inspection act reveals:
-

That some of the prosecutors did not point out that the act could be appealed “in a
small fraction of the decrees”;
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-

Contradictory practice with regard to the need of ruling on the incorporated
materials in the decrees for refusalof forming a pre-trial proceeding (from 112
decrees of refusal, only 43 contain explicit ruling regarding the incorporated
materials). This problem, however, stems from the regulations themselves – Article
213 of the PPC does not explicitly say whether the decree should include the
question of incorporation of the evidence;

-

Nearly 80% of the decrees are within one month of receipt of the file.

With regard to the sending of the file for imposing an administrative sanction, according to
the inspection:
-

In 75.6% of the cases the prosecutors sent the materials to the administrative
authorities;

-

In 18% of the cases there was no object, liable to the excise tax;

-

In 3.6% of the cases was made a mistake – no materials were sent;

-

In 2.8% of the cases the offender was not found.

2. ACT for the results of a scheduled thematic inspection carried out under order of the
Inspectorate № ТP-01-7 / 22.11.2016 on the subject of: pre-trial proceedings and
files, managed under the provisions of Article 242 of the Penal Code, which have
ended with an order of refusal to institute pre-trial proceedings or with decree
terminating the criminal proceedings21.
Scope: 12 RPO: (RPO Vratsa, RPO Dobrich, RPO Burgas, RPO Montana, RPO Pleven, RPO
Vidin, RPO Lovech, RPO Plovdiv, RPO Yambol, ARPO Sliven, ARPO Plovdiv, ARPO Sofia).
The act of inspection reveals that the main reason for refusal to institute pre-trial
proceedings is “the absence of the cumulative requirements defined in Article 242,
Paragraph 1, Letter d of the Penal Code (lack of the requirement for the products to be of
“large proportions”), absence of direct intention, and presence of unfinished proceedings for
the same action.” However, this is only true for 7 files for 2 years (2014 and 2015) in two
RPs (Yambol – 6, and Burgas – 1). However, this leads to the question why precisely this
Prosecutor’s Offices were chosen for the inspection and why its scope does not include
some very important regional offices, like the ones in Haskovo and Blagoevgrad, where
very favourable conditions for smuggling are observed?
Another finding of the ISJC – not always in the operative part of the order of refusal the
prosecutor has indicated that it is subject to appeal.

21http://www.inspectoratvss.bg/acts/1494338530.pdf
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Grounds for termination of the criminal proceeding:
-

Expiration of the limitation period – 56.25%;

-

The has not been committed or does not constitute a crime – 31.25%;

-

There is an ongoing criminal proceeding against the same person – 6.15%;

-

The case is insignificant – 6.15%;

There are a total of 17 orders of termination for 2 years (2014 and 2015) in 4 RPOs (Burgas
– 6, Vratsa – 4, Vidin – 5, ARPO Sofia – 2). Probably the question we raised earlier,
concerning the refusal of instituting of pre-trial proceeding, is still valid.
***
After the review of the acts of both inspections, the arguments of the Inspectorate about its
selection of precisely these prosecutor’s offices remain unclear.
3.6 Some points confirmed by the interviews
With regards to the route and destination:
⯂ The main channels through which goods come into Bulgaria (predominantly for being
exported to other countries and in the minority of the cases for local distribution)
are:
o Macedonia – products, imported from the country, are sold predominantly in
the regions of Kyustendil and Blagoevgrad.
o Turkey – cigarettes, coming predominantly from duty-free shops, which are
sold in Yambol, Burgas, Haskovo, Plovdiv.
o Greece – it is noted of the wares coming from Greece that behind them
stands “greater level of organization with one let’s call it “distribution centre”,
located somewhere around Pleven” (NGO)
The main route in of the goods in Bulgaria is between the borderline checkpoint “Kapitan
Andreevo” and the Danube Bridge. The goal is to reach Central and West Europe through
Romania.
The switch from wholesale to retail during the course of the past 4-5 years is the main
reason for this trend. This is shown even by the “empty packs” survey, which makes
comparability possible and reveals to what extent each regional director manages to deal
with the problem.
⯂ According to the predominant opinions tobacco smuggling and illegal trade have
political patronage, ranging from the high levels of government to the lower ones
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(regional directorates, customs officers). No specific assumptions or examples were
given, but respondents make this statement as a self-evident obviousness. There was
only one respondent according to whom the political protections have shrunk
significantly as of today. Such existed until 2014, and was related with the patronage
over a legal Bulgarian cigarette manufacturer. Subsequently, this was withdrawn,
resulting directly in a drop in the illegal trade in the country, while at the same time
no compensation for it from external sources was allowed.
Difficulties during detection
The main difficulties with regards to detection and proving of smuggling and illegal trade of
tobacco products, shared by almost all interviewees, are in the following:
⯂ Proving who is the actual offender, including due to the fact that such activities are
committed most often by so-called “mules”, which in most cases do not even know
who the real perpetrator is, since illegal products often pass through many people.
⯂ Connecting the offender with the object of the crime:
“One of our biggest burdens is to prove precisely who holds tobacco products. In most of the
cases, they are hidden within vehicles, in which there are 2, 3, 4, and up to 5 people. This
makes connecting the offender with the object of the crime very difficult.”
(The Prosecutor’s Office)
Destruction of the confiscated goods
There is a problem with extermination confiscated goods:
“Tobacco products are predominantly destroyed by the Customs Office. There are some
difficulties in terms of regulation, because if they were seized by another government agency,
this state entity would have to destroy them and one may not always have the necessary
technical means to do so. Therefore, the aim of the judicial authorities is to entrust the
destruction of tobacco products to the customs offices, which are adequately equipped for
such things.” (The Prosecutor’s Office)
A concrete case was pointed out, in the ministry of the Interior was obliged to store and
destroy confiscated tobacco products but due to lack of technical equipment, they were
stored incorrectly and was spoiled (it molded), which lead to the dropping of the lawsuit.
“There is a big problem as far as destruction is concerned. It can be done only after the legal
proceedings have been completed. The Excise Duty Act stipulates that the excise goods seized
have to stored by the authority that seized them. Earlier after the seizure and the
investigation we handed them over to the Customs Agency, they stored them, and after the
end of the case the court sent them a copy of the ruling and ordered them to destroy the
goods. They have the technical base, capabilities, and the practice to do it without any
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problem … The Ministry of the Interior does not have furnaces or facilities for cutting and
destruction, which comply with the Environmental Law. We have researched the topic, the
mechanism is quite burdensome and definitely causes us problems.” (The Ministry of the
Interior)
4. Conclusion
The summary of the analysis shows the following::
⯂ According to the data published on the website of RC – Svilengrad, the total
number of finalized criminal proceedings of general nature (CPGN) by RC –
Svilengrad for the period from January 1, until December 31, 2012, is 819. Of
these, 45 were related to the illegal trade in tobacco products. These 45 court
acts include six sentences (all convictions) and 39 court settlements between the
prosecutor’s office and the defendants. Of the 6 convictions, 4 were appealed or
objected to before a higher instance (DC – Haskovo): 3 were confirmed, 1 was
partially revoked (one of the defendants was justified by DC – Haskovo); the
other 2 of the 6 convictions were not appealed. In 2 convictions complicity was
established, with one defendant in both of the cases having been sued. However,
one of the defendants was justified by the DC – Haskovo (which partially revoked
the sentence), so in practice, there is only one person who was effectively
sentenced to imprisonment for 1 year and 2 months and a fine of 2 500 BGN. In 8
out of 39 cases, which ended with court settlement, there were accomplices of
the offender.
Regarding one of the confirmed sentences, the Prosecutor General made a
request for the resumption of the case at the District Court – Haskovo, annulled
its decision № 46 of March 18, 2013, and return of the case for reconsideration
by another panel of judges at the same court. The Supreme Court of Cassation
(SCC) considered that his request was admissible, while unfounded in essence.
The SCC did not honour the Prosecutor General’s request.22 The aforementioned
partially revoked sentence was objected to by DC – Haskovo. The SCC rejected it,
as the cassation protest did not meet the requirements of Article 351, Paragraph
1 of the PPC – it did not contain a motivated cassation basis, which determines
the admissibility of proceedings by the Supreme Court of Cassation.
⯂ Data from the website of RC – Svilengrad shows that the total number of
completed administrative criminal proceedings (APP) by the RC – Svilengrad for
the period from January 01, 2012, until December 31, 2012, is 283. Of these, 25
were related to smuggling as an administrative violation and 3 to illegal trade as
an administrative violation. Out of a total of 28 rulings, RC – Svilengrad confirmed
24 punitive decrees, amended 3 as incorrect with regards to the amount of the
22

http://www.vks.bg/vks_p03.htm
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fine imposed, revoked 1 as incorrect because the subjective element of the act of
execution was missing (subsequently this was confirmed by the Administrative
Court – Haskovo). For 21 of the decisions, there is evidence that they have
undoubtedly entered into effect. Of these, 7 were appealed before the AC –
Haskovo but remained into effect, 1 was revoked (the corresponding punitive
decree was revoked) and 1 was revoked and returned for reconsideration by
another panel of judges of RC – Svilengrad.
Although not all of the argumentations are available, it should be pointed to the
recurrence of some court observations during the administrative criminal proceedings (APP)
related to customs smuggling, namely that there is “persistence on the part of some
perpetrators” of customs smuggling; that the administrative penalties already imposed did
not have the “necessary preventive action” (on the contrary, the value of the hidden goods
increased); and that “the Svilengrad Region is particularly sensitive to customs smuggling in
view of the recent increase in such violations” (the same conclusion is also present in
argumentations on some more recent rulings). Although this is not a representative sample,
we could presume that the court, as being directly exposed to the dynamics in this respect,
is in a position to reach objective conclusions in its motives.
The practice reviewed (CPGN and APP) could be interpreted in the following manners:
⮚ The judicial practice is consistent – there is a high percentage of confirmed
convictions, punitive decrees, and rulings;
⮚ There were either singular violations/crimes, committed to provide some additional
personal income (this is also what the profile of the perpetrators suggests: out of the
total of 54 convicts of CPGN, 20 are unemployed; bear in mind that this characteristic
was not explicitly mentioned for all defendants, which means that the number of
unemployed people could have been higher; 47 of them had not been sentenced
before (out of the 7 convicts 2 were rehabilitated), with regards to CPGN such data is
not available), or the illegal transfer and possession of tobacco and tobacco products
was not investigated effectively or was focuses primarily on perpetrators directly.
⮚ Prevention is ineffective; certain people continued to commit violations even though
they had been sanctioned for previous ones (the people punished were poor and due
to this they committed certain criminal acts; i.e. they could sacrifice a probationary
sentence for additional income). People punished could “afford it” because they
knew how the law enforcement and judiciary systems work and they could “get
around” with just the next act for administrative violation.
Cases, identified as qualified smuggling under Article 242 of the Penal Code fall under
the jurisdiction of a district court as the first instance, in this case – the District Court –
Haskovo. Besides being a district court in a border area, the choice of this DC was also
motivated by the fact that:
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o It is the first instance on the cases related to qualified smuggling;
o The city has the highest share (12%) of cigarettes, not destined for the local market,
according to the research of the “empty boxes”;
o It has institutional control over RC – Svilengrad with regards to the other cases
reviewed;
There is a drastic decrease in the number of judicial acts (2012 – 58 judicial acts: 4
convictions, all of which suspended sentences, and 54 court settlements, 2017 – only 8
judicial acts: 1 sentence, revoked by the Court of Appeal – Plovdiv, and 7 court settlements)
related with qualified smuggling. The data clearly chows that criminal activity is in decline.
At this stage of the research, the selected judicial practice shows good interaction
between the institutions. However, there are no investigations and corresponding sentences
to show smuggling and illegal trade in particularly large proportions. This, in turn, suggests
that smugglers in Bulgaria are registered officially, but use their connections in the
institutions.
The interviews of the civil servants and magistrates confirm this claim. Questions
about the existence of corruption at the higher levels of the administration and political
umbrella over smugglers were met with particular reluctance or outright denial to comment.
Thus, it turns out that the state works well in non-essential cases, while the lack of major
investigations and criminal cases solved demonstrates the refusal to exercise a real fight
against this kind of violations.
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Annex – list of judicial acts

Regional Court –
Svilengrad

Regional Court –
Svilengrad

Regional Court –
Svilengrad

CPGN № 1132/2012

CPGN № 932/2012

CPGN № 814/2017

CPGN № 1181/2012

CPGN № 1083/2012

CPGN № 768/2017

CPGN № 1236/2012

CPGN № 1053/2012

CPGN № 1214/2012

District Court – Haskovo

Administrative Court –
Haskovo
КAPP No 40/2012

CPGN № 765/2017

ВCPGN № 238/2012
ВCPGN № 494/2012 (incl.
Disposition of Deputy Chairman
of the Supreme Court of
Cassation with a denial of
formation with a number
17689)
ВCPGN № 618/2012

APP № 1060/2011

CPGN № 738/2017

ВCPGN № 54/2013

КAPP No 164/2012

CPGN № 1237/2012

APP № 224/2011

CPGN№ 692/2017

CPGN № 10578/2010

КAPP №152/2012

CPGN № 193/2013

APP № 20/2012

CPGN № 627/2017

CPGN № 668/2011

КAPP №198/2012

CPGN № 470/2012

APP № 879/2011

CPGN № 576/2017

CPGN № 674/2011

КAPP №271/2012

CPGN № 48/2013

APP № 1079/2011

CPGN № 557/2017

CPGN № 12/2012

КAPP №386/2012

CPGN № 484/2012

APP № 109/2012

CPGN № 453/2017

CPGN № 20/2012

КAPP № 442/2012

CPGN № 301/2013

APP № 1100/2011

CPGN № 240/2017

CPGN № 31/2012

КAPP № 455/2012

CPGN № 369/2013

APP № 21/2012

CPGN № 176/2017

CPGN № 701/2011

CPGN № 222/2013

APP № 19/2012

APP № 687/2017

CPGN № 53/2012

CPGN № 312/2013

APP № 81/2012

APP № 841/2017

CPGN № 560/2011

CPGN № 328/2013

APP № 82/2012

APP № 857/2017

CPGN № 122/2012

CPGN № 162/2013

APP № 66/2012

APP № 792/2017

CPGN № 688/2011

CPGN № 352/2013

APP № 80/2012

APP № 735/2017

CPGN № 181/2012

CPGN № 2039/2012

CPGN № 416/2013

APP № 263/2012

APP № 697/2017

CPGN № 680/2011

CPGN № 2040/2012

CPGN № 450/2013

APP № 1025/2011

APP № 269/2017

CPGN № 154/2012

CPGN № 1570/2012

CPGN № 544/2013

APP № 316/2012

APP № 552/2017

CPGN № 197/2012

CPGN № 23/2012

CPGN № 1067/2012

APP № 444/2012

APP № 729/2017

CPGN № 223/2012

CPGN № 824/2012

CPGN № 649/2013

APP № 369/2012

APP № 686/2017

CPGN № 224/2012

CPGN № 23/2012

CPGN № 620/2013

APP № 285/2012

APP№ 310/2017

CPGN № 336/2012

CPGN № 434/2012

CPGN № 818/2013

APP № 447/2012

APP№ 734/2017

CPGN № 334/2012

CPGN № 304/2012

CPGN № 678/2013

APP № 368/2012

APP№ 625/2017

CPGN № 335/2012

CPGN № 31/2012

CPGN № 776/2013

APP № 556/2012

APP№ 928/2016

CPGN № 364/2012

CPGN № 12/2012

CPGN № 868/2013

APP № 631/2012

APP № 702/2017

CPGN № 376/2012

CPGN № 2879/2017

CPGN № 869/2013

APP № 552/2012

APP № 561/2017

CPGN № 381/2012

CPGN № 1806/2017

CPGN № 478/2013

APP № 565/2012

APP № 155/2017

CPGN № 390/2012

CPGN № 2947/2017

CPGN № 972/2013

APP № 574/2012

APP № 685/2017

CPGN № 397/2012
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