A brief review of the public procurement practice in Australia, New Zealand and the United States
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Australia

   In regards to public procurement, the Australian government has made a concerted effort to engage in transparent procurement processes and to ‘maintain a strong focus on achieving value for money.’  Primarily the establishment of a procurement policy framework facilitates the pursuit of these goals.  This framework is comprised of three primary elements, which include:

▪ the Commonwealth’s Procurement Guidelines (issued by the Finance Minister) which establish the procurement policy framework for agencies. 

▪ Finance Circulars (issued by the Department of Finance and Administration/DOFA) which advise of any key changes in the procurement policy framework and

▪ a range of web-based and printed publications designed to assist agencies in conforming to the procurement policy framework.  

  In the Commonwealth Government, the management of procurement is largely decentralized and as such each agency is responsible for its own procurement as long as it follows the procurement policy framework.
  This framework is delineated in both the electronic and printed publication of the Commonwealth’s Procurement Guidelines (CPG).  The 64 page document offers information regarding the procurement process and is partitioned into three main sections, each with several subsections.  The first focuses on the core principles of value for money and other elements of the procurement policy framework which apply to all procurements.  The second is comprised of Mandatory Procurement Procedures (MPP) which is essentially a set of rules and procedures with which agencies must comply when conducting any covered procurement.
  The final section focuses on the other government policies which dictate the relationship between the legislation and government policies which may impact the procurement policy framework. 

    The document defines the procurement process as the entire process of acquiring property or services beginning with an agency’s identification of needs and the decision on procurement requirements.  It goes on to assert that procurement further consists of risk assessment, seeking and evaluating alternative solutions, contract awards, delivery and payment for property and services, the management of the contract and the consideration of relevant options, and when applicable, the ultimate disposal of property.  As well, the term procurement includes situations where an agency is responsible for procurement of other agencies and third parties. To maintain transparency and the continued application of best practices, the Australian government and more specifically, the Ministry of Finance and Administration, are engaged in constant monitoring and assessment of the procurement cycle.

Legislation Relevant to Procurement

   The Commonwealth’s Procurement Guidelines are issued by the Ministry of Finance and Administration under the Regulation 7 of the Financial Management and Accountability (FMA) Regulations of 1997.  This general goal of this directive is to normalize the Australian Government’s expectations of all departments and agencies involved in the procurement process.  To ensure transparency and a system of checks and balances, a number of regulations have been implemented
.  Regulations of primary significance are as follows:

- Regulation 3, which defines a number of terms including but not limited to what constitutes an agency agreement, an approver, a Commonwealth contract, a financial task, and FMA, orders.  

- Regulation 6 which defines the conditions under which Chief Executives of an Agency may or may not confer instructions (CEI’s) to officials within the Agency.  These conditions include but are not limited to the handling, spending, and accountability of public money, the recuperation of money owed to the Commonwealth, and the acquisition and disposal of public property.

- Regulation 7 dictates the conditions under which the Finance Minister may issue CPG’s concerning matters related to procurement.  These conditions include but are not limited to matters affecting Commonwealth contracts or agency agreements, the publication of details of contracts and agreements, and the disposal of public property.  As well this regulation mandates that CPG’s be congruent with FMA Orders. 

- Regulation 8.1 requires officials to have regard to the CPG’s when performing duties related to public procurement.  The following section of the regulation, 8.2, requires officials who act in a manner inconsistent with the CPG’s to document and explain their reasons for doing so.  

- Regulation 9 requires that proposals to spend public money (including proposed procurement of property or services) must be permitted by an approver
. The approver must be fully satisfied that expenditures are in accordance with Commonwealth law, is an efficient and effective use of the money, and if proposals are to spend public money, is consistent with the terms under which the money is held.  

- Regulation 10 mandates that any proposal to approve the spending of public money requires the signature of the Finance Minister.  

- Regulation 13 prohibits any person from entering a contract, agreement or arrangement under which public money is or may become payable unless a proposal for the contract has been approved under Regulation 9.  Should a spending proposal be approved and is not documented in writing at the time of agreement, Regulation 12 requires approvers to provide written record of the terms of approval as soon as practicable after the approval is given.      

  In conjunction with the CPG’s, there are other legislative elements tied to the procurement process, one of which is the Commonwealth Authorities and Companies Act (CAC) of 1997.  Those bodies subject to CAC law are legally and financially independent of the Commonwealth itself and are generally not subject to CPG.  However in certain circumstances CAC bodies listed under the Commonwealth Authorities and Companies Regulations 1997, as subject to section 47A
 of the CAC act, may be directed by the Finance Minister to adhere to CPG’s.  With power granted from the Finance Minister’s (CAC Act Procurement) Directions 2004, the Finance Minister can require these bodies to adhere to CPG’s whenever such bodies are engaged in duties related to procurement of property and services and force them to comply with mandatory procurement procedures in all circumstances involving covered procurements.  Other powers germane to the procurement process are those of the Chief Executives of the agencies involved.  Chief Executives are granted the power to issue Chief Executives Instructions (CEI) in matters necessary or convenient in carrying out the FMA Act or FMA regulations.  The CPG’s provide the outline under which these Chief Executives may prepare these instructions and associated operational guidance related to procurement in specific agencies.

Public Resources

  As a result of the Australian government’s effort to maintain transparency in regards to procurement, a number of resources designed to assist all parties involved in the procurement process in meeting relevant government mandated directives have been made publicly available.  Electronically, one can find much of the necessary information concerning the procurement policy framework by following links from the homepage of the Australian Department of Finance and Administration (DOFA).  The Procurement page contains information including but not limited to procurement policy and guidance, procurement circulars, accessibility, and frequently asked questions.  Additionally one can find links to other sources of useful information concerning government tenders and contracts. 
  One of these sources, the AusTender webpage, is quite beneficial and demonstrates the government’s efforts to engage in transparent procurement practices.  AusTender is the official website of the Australian Government tender system and here one can find information on proposed, current, and closed tenders freely available to the public.  One can also find a published list of contracts reported and a link to multi-use lists.  The latter is significant in that it has been designed to provide a list of pre-qualified suppliers of goods and services who have satisfied all of the necessary conditions for inclusion in the procurement process.  As well, there are links to information on procurement plans, policy documents, the privacy policy, terms of use, the help desk, and agency addresses. 

  Via AusTender both government agencies and the general public can view contract related information such as opening and closing dates, procurement methods, contract values, agencies, etc. While the contract methods are comprised primarily of three different types of procurement, a number of the contracts posted on the Gazette employ a direct source procurement method.  These are specific procurements in which the government may choose one or more suppliers of their choice and where mandatory procurement procedures are limited. Unfortunately the information provided by AusTender is limited and information concerning things such as protests, late payments, and the number of bidders in the competition is non-existent. As well, although some comprehensive statistics have been provided by DOFA, they are rather meager and a more inclusive statistical analysis is possible.

  In regards to tenders and the bidding process, agencies give consideration to the scope, scale, risk and complexity of the projects and are required to allow at least 25 calendar days for suppliers to prepare and submit proposals (from the time the invitation to bid is published).  This may however be reduced to as low as 10 days depending on the situation.  Such instances include when the details of the procurement have already been published in the Annual Procurement Plan and have been available for 30 days, when agencies procure commercial property or services, or when there is a genuine sense of urgency.  At the time this research was conducted, the amount of time vendors are given to submit bids on projects ranged anywhere from 3 to 6 weeks with an average of approximately 4 weeks.  On two occasions, vendors were given less than two weeks to prepare their bids and on one occasion were given almost six months.  Overall, however, there is substantial time for interested parties to prepare and submit proposals.  

  Another useful resource on Procurement webpage is the document entitled Selling to the Australian Government: A Guide for Business.  This document is designed to assist suppliers of goods and services in identifying opportunities and consequently competing for government business by submitting competitive tenders.  In addition, the publication offers links to a variety of useful institutions designed to inform and assist suppliers.  Yet a third resource of utility is a link to a page entitled Other Business Opportunities with Governments.   This page contains a wide array of electronic tender services not only at the local and state levels in Australia but also similar services with the OECD, WTO, European Union, Singapore, New Zealand, Japan, and the United States.  

Protests

  The Purchasing Advisory and Complaints Service (PACS) is the first point of contact for those who wish to protest an agency’s decision regarding a tender although due to the nature of the procurement process the individual filing the complaint is usually redirected by the PACS to the original agency.  When contestations arise, the CPG’s require that agencies engage in fair and equitable procedures in which all parties involved have a clear understanding of the process.  The CPG’s also require that senior management and officials independent of the process be involved when necessary.  Protests should be in writing and all parties must be given no less than 10 days to respond to developments.    

Statistics

  To gain a better understanding of the procurement process in Australia, it might be of utility to look at some relevant statistics regarding contracts.  The following data presents aggregated information that has been extracted from AusTender - Contracts Reported.  It reflects contractual information reported during the relevant financial year in accordance with the Guidance on Procurement Publishing Obligations, and does not represent actual expenditure.  These figures are made publicly available on the government’s procurement webpage.  The tables below offer a humble breakdown of contracts by sector and then by agency.  From the data in the first table, one can see that the service sector is the favored one when awarding contracts followed by the manufacturing and primary sectors.  By 2005, the value of service contracts was over twice that of its 1999 level.

NUMBER AND VALUE OF CONTRACTS BY SECTOR

		Industry Sector1
	Primary

	Manufacturing

	Services

	Total


	2004-05

	Value $m

	132.8
	6,746.6
	16,593.8
	23,473.2

		Number of Contracts
	860
	52,236
	100,416
	153,512

	2003-04
	Value $m

	69.0
	4,500.6

	12,795.2
	17,364.8

		Number of Contracts

	951

	63,529
	122,225
	186,705

	2002-03

	Value $m
	100.4

	6,088.8

	15,912.7
	22,101.9

		Number of Contracts
	1,244
	77,546
	137,800

	216,590


	2001-02

	Value $m
	101.5
	4,764.1

	10,358.3
	15,223.9

		Number of Contracts
	1,398
	65,396
	117,627
	184,421

	2000-01

	Value $m
	327.4
	6,338.2
	9,673.9
	16,339.5

		Number of Contracts
	2,541
	54,347
	105,717
	162,605

	1999-00
	Value $m
	178.8
	2,601.9
	7,122.3
	9,903.0

		Number of Contracts
	2,775
	43,651
	82,531
	128,957


	

	


            Source:  AUSTENDER 

  As well, one can see from the second table that the Department of Defence (DOD) is the dominant agency with the value of all contracts surpassing USD 12 billion and comprising over half of the total value of all contracts.  

CONTRACTS NOTIFIED BY THE TOP 10 FMA AGENCIES
	
	2004 – 05
	Rank

	Agency
	Value $M
	% of Total Value
	2004-05
	2003-04

	Dept. of Defence
	12,374
	52.7
	1
	1

	Nat. Blood Authority
	1932
	8.2
	2
	N/A

	Veterans Affairs
	1932
	8.2
	3
	2

	Dept. of Immigration & Multicultural and Indigenous Affairs
	1357
	5.8
	4
	3

	Centrelink
	846
	3.6
	5
	4

	Australian Taxation Office
	833
	3.6
	6
	5

	Australian Customs Service
	486
	2.1
	7
	18

	Dept. of Finance and Admin.
	480
	2.0
	8
	11

	Dept. of Health and Aging
	420
	1.8
	9
	9

	Dept. of Transport & Regional Services
	382
	1.6
	10
	17

	Other
	2,428
	10.3

	Total of Top 10 Agencies
	21,044
	89.7

	Total of Other Agencies
	2,428
	10.3

	Total of All Agencies
	23,473
	100


Source: AUSTENDER      

    Unfortunately, statistical information concerning procurement is somewhat limited.     In an effort to obtain more comprehensive statistics, an email was sent to the Procurement Policy Branch at the Australian Department of Finance and Administration.  I was informed that each Australian Government agency is responsible for its own procurement processes and as such there is no central information repository.  As the DOD dominates in contracts by value, a visit was paid to the DOD procurement webpage in an effort to acquire further data.  While some information on current requests for tenders was available, any attempt to obtain more detailed information ultimately resulted in a return to the AusTender homepage.  Although published annual reports do provide some material, visiting agency homepages proved to be a less than fruitful endeavor overall.  
New Zealand 

  Upon first glance, one might erroneously assume that New Zealand is the poster child for best practices in regards to procurement.  The country has gone to extensive lengths to act transparently and efficiently in regards to procurement while remaining lawful in regard to its’ international agreements.  The government has established a Syndicated Procurement Unit (SPU) whose function is ‘to promote collaboration and best-practice procurement across government departments and agencies.’  SPU focuses its efforts on three primary objectives:

▪ Financial savings for the government as a whole via improved procurement practice,

▪ Increased knowledge of best practices and principles and an increased access to procurement resources and expertise,

▪ Increased collaboration and participation in syndicated procurement initiatives across government.

  The SPU attempts to involve multiple government agencies in order to consolidate their procurement requirements in an effort to maximize purchasing power.  This ultimately results in savings from lower contract prices, improved terms and conditions, and reduced costs of tendering.  The SPU offers government agencies access to what it calls a shared workspace and this workspace provides an assortment of information including, but not limited to, purchasing related information, current and future SP opportunities, procurement training courses and procurement operational help and advice.  

  Of significance is information for two distinct models of procurement which, when used in conjunction, will provide the greatest degree of flexibility for all participants.  The first model, the Syndicated Arrangement (SA), is one in which several agencies collaborate prior to putting a tender up for competition.  For each SA, there are one or more lead agencies whose responsibilities are contingent upon a number of factors including the type of goods or services being tendered, commonality across agencies, the complexity of establishing requirements, and expertise residing in other participating non-lead agencies.  The second model, the Common Use Provision (CUP), is based on the incorporation of a ‘piggy back’ clause in a tender.  The clause argues that at any stage during the life of the contract any government agency may utilize the provisions of the contract for the remainder of the term if given consent by the vendor.  The benefit to this model is that it enables wide access to the benefits of an SA without the agency or supplier being required to contribute in the up-front tender costs and processes.  
  The government of New Zealand also offers what it calls Public Sector Procurement Training and Education Programme Activities.  The objective of the training is to:

- Encourage best practices in public procurement, 

- Develop a mechanism for personnel involved in public procurement to update their skills and knowledge, 

- Establish a professional development path for those wishing to formalize their knowledge and skills with recognized qualifications,

- Broaden accessibility to State services and,

- Provide a forum for knowledge sharing and networking between practitioners in the sector.

  The four areas of focus, which comprise the training program, are training seminars, qualifications, workshops, and the public sector procurement conference.  Some of the seven modules in the training programme include ethics, planning procurement, risk management, requesting and receiving tenders, and contract management. The topics are delivered in the form of day long seminars with the content and delivery model based on a successful pilot series carried out in 2004.  
The qualifications area is comprised of two formal procurement qualifications.  The first is a diploma for individuals already working in the area and the second is an entry level certificate.  Both are designed to be focused on the practical aspects where qualifications are based on evidence from the work place.  In addition, the government holds a public sector procurement conference and lists contact information for those interested in attending.  

  In regard to competitions, the government has established the Industry Capability Network (ICN).  This department maintains an industry capability register which is linked to a similar database maintained by Australian State/Territory ICN’s and can advise government buyers of potentially competitive buyers in both New Zealand and Australia. The ICN is an advisory and information body only and retains no power in regard to purchasing process.  
Regulations and Relevant Legislation

  The government of New Zealand has established a number of rules by which they seek to maintain best practices.  The notification requirements in the procurement process are many.  All departments and agencies listed in the First Schedule to the State Sector Act of 1988 are required to notify the ICN whenever they seek to procure goods or services which surpass the USD 50,000 threshold and are for use within New Zealand.
   Departments which maintain preferred supplier lists must notify the ICN whenever reviewing tenders exceeding USD 50,000.  Additionally, when tenders are made publicly available, all opportunities are required to be posted on GETS, irrespective of the size of the procurement.  Notification requirements also include those procurements which are arranged or involve third parties.  When a department enters an agreement involving third parties that may involve the department nominating certain product categories to be purchased under the agreement, it is required to notify the ICN.    

Public Resources

  The New Zealand government also offers a number of other publicly available resources to assist in the maintenance of transparency and the utilization of best practices in the procurement sector.  One of the most advantageous is the Procurement Toolkit published by the Ministry of Economic Development but which a link to can be found on the country’s E-government website.  (For less computer-savvy citizens, free copies are made available by the Ministry.)  The toolkit contains a variety of information on topics including policy guidelines, necessary procurement documents, good practices, sustainable practices, and electronic tender services.  The policy guidelines offer information on the government’s procurement policy and policy compliance, environmental issues, and creating opportunities via the implementation of best practices.  

  The government’s national economic development agency, the New Zealand Trade and Enterprise, is also a very useful data source.  The agency offers information related to both business and sector development as well a business mentoring service and enterprise training.  They work with business to facilitate sectoral development in the areas of biotechnology, ICT, food and beverage, education, specialized manufacturing, and tourism.  As well the agency has programs like the Regional Partnership Programme, which are designed to facilitate regional development.  While these things are not directly related to procurement, they remain relevant and can serve as valuable tools.  

  The resource of perhaps the greatest potential utility is the Government Electronic Tenders Service.  Upon registering with GETS, users can utilize TENDERWATCH which gives them the option of receiving regular updates concerning open competitions in their email.  There is also a link to a post-award notification page which lists the ID number, purchaser, contract titles, and type of award for all recent tenders.  Additionally GETS offers a link to the ICN homepage and a link to frequently asked questions.  To further promote efficient procurement, the ICN utilizes the Government Electronic Tenders Service (GETS), an online service to vendors in both New Zealand and Australia which informs them of opportunities to bid for, or register interest in, supply to government agencies.  This approach has produce mixed results.  On the one hand, the number of users registered on GETS has increased from 7,123 in June of 2003 to 12,767 in June of 2004 however despite the increase in the number of users, approximately 52% of government purchasers said that they have submitted one or less request for proposals. 
  According to the Government Procurement Policy, ‘published contract awards details must be retained on the department’s website and/or the GETS website.’  

  Unfortunately this information is not made freely available to the public and anyone wishing to use the system must first receive permission from the site administrator.  My experience was one in which I was denied access when I attempted to contact the administrator for the password protected database despite being straightforward about the reasons for my inquiry.  My secondary plan to circumvent this via the registration of a fictitious company was met with denial.  The most specific information I could find was located in the Department of Defence annual report.  The table below provides a financial summary of project costs charged to non-departmental appropriations as of June 30th, 2005.  

	Purchase/Development of Capital Assets
	30.6.2004

Actual

$000
	30.6.2005

Actual

$000
	30.6.2005

Main Estimates

$000
	30.6.2005

Supp. Estimates

$000

	Defence Equipment
	301,466
	313,075
	95,995
	377,184

	GST on Defence Equip.
	47,272
	14,585
	44,178
	24,245

	Total
	348,738
	327,660
	140,173
	401,429


  Although the DOD provides data on expenditures by equipment type, the information provided is sparse and provides little insight on the procurement process.  Other easily accessible information regarding contracts was a list of goods and services published on the Syndicated Procurement Deals.  These goods and services include document storage and destruction services, cleaning services, hygiene supplies, rental cars, desktop computers, photocopiers, and cellular services and some of the direct savings resulting from Syndicated Procurement are listed in the table below.  Indirect savings are evidenced in the utilization of electronic invoices and reduced time and costs for suppliers.  Again, the data provides little insight on the nature of the procurement process.

Direct savings resulting from Syndicated Procurement deals

	Goods and Services
	Direct

Savings

	Desktop PCs
	USD 60,000

	Motor Vehicles
	USD 700,000

	Stationery
	USD 400,000

	Photocopiers
	USD 300,00

	Fuel
	USD 210,000


  In sum, the New Zealand Government offers a great deal of information and training regarding the procurement process.  One can find information on various procurement models, legislation, and requirements but the amount of information is limited and the fact that I was unable to obtain access to their database to see what it contains and whether or not they are actually engaged in the implementation of best practices suggests that there may be a gulf between government discourse and actual practice.  It is quite likely that this is merely a function of security concerns but it is nonetheless disconcerting.

United States

  The primary agency that is responsible for the procurement framework in the United States is the Office of Federal Procurement Policy (OFPP).  The responsibilities of the OFPP, as mandated by Office of Federal Procurement Policy Act, include:

- Overseeing the development of acquisition regulation; to shape the procurement policies, management principles, and administration policy of the Federal Acquisition Regulation (FAR).

- Formulating and coordinating acquisition legislation; to work with legislative committees and divisions to explain and refine legislation as it progresses toward final passage.

- Leading activities of the Chief Acquisitions Officers Council; support CAOC working groups.

- Manage the Federal Procurement Data System, the government-wide data procurement system.  

-  Direct the activities of the Federal Acquisition Institute.

  The OFPP provides a plethora of information regarding U.S. procurement policy, government spending, budget management and regulatory matters.  The U.S. government’s efforts to engage in transparent behavior are fairly clear as evidenced by the numerous pages of documentation related to procurement.  The procurement process in the United States is centered around Performance-Based Service Contracting (PBSC), a method designed to ensure contractor freedom to determine how to meet government objectives and to ensure that payments are made only for quality services which meet these objectives.  The foundation of the PBSC is the contract statement of work, also known as PWS.  This statement is designed to answer the what, when, where, how many, and how well questions associated with procurement
.  It includes a quality assurance plan and relevant performance standards to determine the most appropriate vendors.  

  In an effort to maximize the quality of work and the value of money, the government has gone to extensive lengths to ensure superior work.  One of the areas of focus is job analysis.  This includes agency/activity organization, work to be performed by the contractor, performance standards, directives, data gathering and costs.  Another focus is on organizational analysis.  This involves the reviewing agency needs and identifying the outputs and services required from the contractor.  Performance analysis and standards are also an integral area in regards to maximizing quality and value.  The performance analysis involves assigning a requirement to each task and determining what performance levels and standards apply.  As a result, the acceptable quality level (AQL) establishes the maximum allowable error rate and failure to meet the designated AQL may ultimately result in a reduced contract price.   

  The U.S. Government employs two types of competitions in the procurement process, the standard competition and the streamlined competition.  The first is generally employed when the competition includes more than 65 full time equivalents (FTE)
 while the latter is used when a competition includes less than 65 FTE’s.  Standard competitions have a time limit of 12 months from the time of public announcement.  A 6 month extension is possible in extenuating circumstances.  Streamlined are considerably shorter and competitions may last no longer than 90 days from the time of public announcement to the time performance decision.  A 45 day extension may be granted in special circumstances.  What is unique about the competition process in the U.S. is that each competition is followed by a Post Competition Accountability analysis whereby agencies monitor performance and the implementation of best practices.  

  The U.S. Government is required to keep a list of all activities both commercial and inherently governmental in nature which represents the activities carried out by agencies. The legislation, known as the FAIR Act Inventory, asserts that commercial activities are best suited for public-private competition and ensure the best value to the taxpayer.  

Public Resources

  There are a number of available resources for both vendors and agencies.  The primary point of entry for all procurement opportunities with the United States government is the Federal Business Opportunities website.  Here vendors can browse current tenders by agency.  In addition to the FBO website, other relevant resources include the Federal Procurement Data System, Acquisition Central, the Electronic Subcontracting Reporting System, and the Federal Technical Data Solutions, to name a few.  As well, the U.S. government has established the Federal Acquisition Institute which works to promote the development of a professional acquisition workforce.  Resources available to the public include information on managing careers, managing workforces, guiding policies and publications, and a special section entitled Vendor Corner.  This last section is of particular utility as it provides vendors with the chance to find information about opportunities to develop and deliver courses and for the delivery of other services funded by the Acquisition Workforce Training Fund.  In addition to the previously mentioned resources, one can also make use of the Acquisition Community Connection.  This source is designed to assist vendors who wish to participate in certain communities ranging from risk management to systems engineering.  It also offers a great deal of information on special interest areas.  

    In short, there are a number of available resources for both buyers and vendors however the information is not centralized thus making access a time consuming endeavor.  There is no central repository for contract information and while such information is occasionally available on FBO, one must often correspond with the designated point of contact for complete contract information.   

Protests
  In certain circumstances, disgruntled vendors may submit a protest with the Government Accountability Office (GAO).  Any contestation of the outcome of procurement competitions must be submitted in writing to the General Counsel of the GAO.  All submitted protests and their final decisions are posted on the GAO website under the legal products section.  Protests should be filed within 10 days of receipt and the GAO is required to issue a decision within 100 days of the time the protest was filed.  Upon rendering a decision, the presiding body consequently publishes the conclusion which includes information such as the date, matter, parties involved, and as well as specific information regarding the reasons for acceptance or denial of the protest.  The Counsel reserves the right to dismiss a specific or entire protest and when this occurs it is not required to file a report.  The percentage of sustained protests in the U.S. during the FY 2005 was approximately 23% up from 21% for the FY 2004.  

Regulations and Relevant Legislation

  The procurement process in the United States is regulated by the Federal Acquisition Regulations (FAR).  In roughly 2,000 pages, the FAR covers all potential and relevant issues that may arise during the procurement process.  Sections 5 and 6 are most germane in regards to transparency and are focused on the publication of contracts and competition rules.  In its’ own words, the FAR contends that the goal of publishing contracts is to increase competition, broaden industry participation meeting Government requirements, and assist small business concerns.  Other information in section 5 includes the dissemination of information, the synopsis of proposed contracts and contract awards and the publicizing of multi-agency use contracts.  Section 6 focuses directives which regulate the competition policy of the procurement process.  Areas of significance include those of full and open competition before and after exclusions, other types of competitions, sealed bidding and competitive proposals, and competition advocates.  Section 7 covers acquisition planning while section 8 covers required sources of supplies and services.  It would be both a futile endeavor and a poor use of time to try and provide a synopsis of a 2,000 page document and as such those seeking more information may find it on the Federal Acquisition Regulation webpage at www.acquisition.gov/far.    

  There are a number of statutory constraints that hinder the procurement process in the United States, some of which are listed below.  The first is the 2006 Transportation, Treasury, Housing and Urban Development Appropriations Act.  This legislation restricts the use of best value to consider both quality and cost in selecting a provider between the government’s most effective organization (MEO) and a private sector source.  The ultimate effect is that is discourages innovative thinking by contractors and government officials when an agency operation is in need of transformation.  Another piece of legislation that hinders procurement is the 2006 Defense Appropriations Act.  This act restrains the way in which private contractors competing for Defense contracts may provide health healthcare to their employees in the form of minimal benefits.  This serves as a deterrent for private sector companies, SME’s in particular, to compete for government contracts and deters contractors from providing effective health benefits.  The 2006 DHS Appropriations Act prohibits the use of competition for immigration information function.  Furthermore, the Energy and Water Development Appropriations Act of 2006 retards the procurement process in that it decreases funding in civil work program accounts available for competitive sourcing.
    

Statistics

  The Office of Management and Budget and the Office of Federal Procurement Policy provide a wide array of statistical information available to the public free of charge.  The Annual Report for FY 2005 provides insight on the development of competitive sourcing and the chart below provides a breakdown on the number of competitions, participating FTE’s, costs and savings.  Of significance here is the estimated annual savings resulting from competitive sourcing which amounts to just under USD 1 billion a year.  To further underscore the savings, the government has estimated the overall net savings at just over USD 5.5 billion.

Competitive Sourcing at a Glance

 Investments and Results: FYs 2003-2005 

	Factor
	3 Year Total

	FTE competed
	40,147

	Number of competitions conducted
	1,060

	FTE competed under standard comp.
	32,176

	Incremental costs
	USD 210 million

	Estimated net savings
	USD 5.6 billion

	Estimated annual savings
	USD 900 million

	3 Year Average

	Factor
	3 Year Total

	FTE per Competition
	38

	Work completed via standard competitions (as a % of total FTE’s competed
	80%

	Incremental cost of competition per FTE competed
	USD 5,000

	Net annual savings per FTE competed
	USD 23,000

	Competitions where federal agency selected to perform work (% of total FTEs)
	83%


Source: Report on Competitive Sourcing Results FY 2005.

  Also of importance is the substantial amount of work received by federal agencies.  Over the last three years, federal employees have received approximately 83% of work completed.  In FY 2005, federal employees accounted for approximately 61% of FTE’s competed.  This suggests that in-house organizations provide quality service and according to the report, this is a byproduct of the creation of MEO plans which eliminate waste in operations.   
	Element
	FY 2003
	FY 2004

	Total Competitions Completed
	662
	217

	Streamlined
	570
	116

	Standard
	92
	101

	Total FTE’s
 Completed
	17,595
	12,573

	Streamlined
	5,474
	1,201

	Standard
	12,121
	11,372

	% of competitions where agency determined best result provided in house
	89%
	91%

	                                             Announced Competitions
	

	Total Announced Competitions
	73
	76

	Streamlined
	17
	27

	Standard
	56
	49

	Total FTE in Announced Competitions
	7,385
	9,654

	Streamlined
	302
	396

	Standard
	7,083
	9,258

	Incremental Costs

	Costs directly attributable to conducting completed competitions
	$88 million
	$74 million

	Costs directly attributable to announced competitions
	$15 million
	$19 million

	Average incremental costs per FTE studied 
	$5,000
	$6,000

	Fixed costs for central direction and oversight

	Total fixed costs
	Data not collected
	$36 million

	Results from Completed Assessments

	Gross savings (over 3-5 years) 
	$1.2 billion
	$1.5 billion

	Net savings (over 3-5 years)
	$1.1 billion 
	$1.4 billion

	Annualized gross savings
	$237 million
	$285 million

	Annualized net savings per FTE
	$12,000
	$22,000


Source: Office of Budget and Management’s Competitive Sourcing Summary Report

  The number of annual competitions fluctuates from year to year.  The average length of competitions also varies.  Streamlined competitions which employ MEO’s average almost 3.5 months while those without MEO’s average approximately 2.5 months.  Standard competitions average approximately 11 months.  The length of competition fluctuates slightly and in 2004 the average length of competitions was roughly 3 months for streamlined and 9 months for standard competitions.
  The weighted averages of competition levels between 2004 and 2005 suggest that two or more private sector offers were received in 52% of the standard competitions.  Competitions with two or more private sector offers covered roughly 56% of the FTE’s involved and those with only 1 private sector offer constituted roughly 24% of all FTE’s.  As well, the number of competitions with no offers declined between the fiscal years 2004 and 2005, suggesting greater vendor participation in the competitive sourcing process.   

Weighted averages of level of competition and associated annual net savings per FTE in FY’s 2004 and 2005.

	Indicator
	Private Sector Offers Received
	Total

	
	2+
	1
	0
	

	Standard competitions receiving private sector offers
	59

(52%)
	28

(25%)
	26

(23%)
	113 Standard competitions

	FTE’s involved in Standard competition w/ private sector participation.
	9,146

(56%)
	3,883

(24%)
	3,179

(20%)
	

	
	
	
	
	16,208 FTE’s




*Does not reflect NASA scientific competitions.  

Source: Report on Competitive Sourcing Results FY 2005.

Average length of competitions completed in FY 2005

	Type of Competition
	Average Length of Competition

(in months)

	Streamlined w/o MEO
	2.4

	Streamlined w/ MEO
	3.4

	Standard
	11.0


*Most Efficient Organizations are teams of functional and technical experts who assist the Agency Tender Official with the development and supervision of the agency’s tender.

Source: Report on Competitive Sourcing Results FY 2005.

Competition and FTE Itemization by Agency

	Agency
	Number of Competitions
	Number of FTE’s Competed

	
	Total
	Total

	
	Streamlined
	Standard
	Direct Conversions
	Total
	Streamlined
	Standard
	Direct Conversions
	Total

	Agriculture
	0
	2
	0
	2
	0
	270
	0
	270

	Commerce
	0
	0
	0
	0
	0
	0
	0
	0

	Defense
	17
	0
	0
	17
	266
	0
	0
	266

	Education
	0
	0
	0
	0
	0
	0
	0
	0

	Energy
	0
	2
	0
	2
	0
	724
	0
	724

	EPA
	0
	2
	0
	2
	0
	53
	0
	53

	HHS
	0
	4
	0
	4
	0
	482
	0
	482

	Homeland
	1
	1
	0
	2
	13
	84
	0
	97

	HUD
	0
	1
	0
	1
	0
	394
	0
	394

	Interior
	0
	2
	0
	2
	0
	400
	0
	400

	Justice
	0
	1
	0
	1
	0
	115
	0
	115

	Labor
	0
	2
	0
	2
	0
	56
	0
	56

	State
	0
	0
	0
	0
	0
	0
	0
	0

	DOT
	5
	2
	0
	7
	84
	2,714
	0
	2,798

	Treasury
	1
	6
	0
	7
	10
	1,851
	0
	1,861

	VA
	0
	0
	0
	0
	0
	0
	0
	0

	AID
	0
	0
	0
	0
	0
	0
	0
	0

	Corps
	0
	2
	0
	2
	0
	1,516
	0
	1,516

	GSA
	2
	1
	0
	3
	22
	169
	0
	191

	NASA
	0
	19
	0
	19
	0
	237
	0
	237

	NSF
	0
	0
	0
	0
	0
	0
	0
	0

	OMB
	0
	0
	0
	0
	0
	0
	0
	0

	OPM
	0
	1
	0
	1
	0
	163
	0
	163

	SBA
	0
	1
	0
	1
	0
	27
	0
	27

	Smithsonian
	0
	0
	0
	0
	0
	0
	0
	0

	SSA
	1
	0
	0
	1
	1
	0
	0
	1

	Government-wide
	27
	49
	0
	76
	396
	9,255
	0
	9,651


Conclusion

  In a comparative context, each of the three countries has both positive and negative aspects regarding efforts to engage in transparent procurement processes.  That being said, it would be erroneous to suggest that any one country has achieved maximum efficiency.  One of the strengths shared by all countries is the abundance of resources made publicly available.  These resources manifest in the forms of documentation designed to assist vendors in the procurement process i.e. policies guidelines and compliance information, as well as through trainings and seminars.  The three governments also heavily endorse the use of best practices and work to promote efficiency via e-government.  

  Among the deficiencies shared by these governments, perhaps the greatest is the diffuse nature of relevant information.  As a result, to gain a lucid understanding of the procurement process takes a great deal of time.  As well, the lack of detailed publicly available contract information was problematic in the case of Australia and to a lesser extent, the United States.  When contracts were made publicly available by FBO, they were more thorough than those posted by the Australian Government however this was an infrequent occurrence.  The table below shows contract information for both countries.     

	Publicly Available Contract Information
	Australia
	United States


	Contract ID 
	X
	X

	Contract Start Date
	X
	X

	Contract End Date
	X
	X

	Contract Value
	X
	X

	Payment Information
	
	X

	Description
	X
	X

	Procurement Method
	X
	

	Agency
	X
	X

	Supplier
	X
	X

	Supplier Address
	X
	X

	Consultancy
	X
	X

	Number of Bidders
	
	

	Invoice
	
	X

	Technical Specifications
	
	X


New Zealand was omitted due to the fact that I was unable to access their system and view contracts.  In regards statistical information, there was a substantially more information posted by the United States than the other two countries.  As previously mentioned the government focus is on money and resources saved through competitive sourcing.  

  Although contractual information is sometimes sparse, the countries do put forth a concerted effort to promote best practices and transparency.  Both New Zealand and Australia have made public a plethora of information on procurement guidelines and rules for compliance.  Information concerning regulation is also easily accessible.  New Zealand has demonstrated their commitment to procurement promotion via the establishment of their Syndicated Procurement Unit as well as their Public Sector Procurement Training and Education Programme.  The government has also established the ICN to facilitate procurement and offers vendors a Procurement toolkit to enhance vendor knowledge about the process.  In the case of Australia, the basic information provided on AusTender suggests that the government is not trying to conceal information despite the fact that it is possible to post more detailed information.  Other steps toward transparency can be seen in the government’s publication of procurement statistics by year, value, and sector.  The United States has perhaps made the greatest progress in advancing transparent procurement practices.  Information describing the competition processes and compliance information are easily accessible.  Statistical information on the number of competitions and FTE’s involved, as well as the fiscal savings generated by competition is also readily available for public viewing. The Post Competition Accountability analysis further demonstrates the government’s commitment to transparent procurement practices.  In sum, all three countries have made efforts to engage in best and transparent procurement practices however the U.S. has advanced further than both Australia and New Zealand in this regard.
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� APEC Government Procurement: Survey on Government Procurement Systems in Member Economies. 


� A covered procurement is defined as any procurement that is valued above the relevant procurement threshold as outlined by the CPG.  Procurement thresholds can be found in Appendix B of CPG and the values range from $80,000 to $6 million.


� Relevant extracts of these regulations can be found in Appendix A of the FMA Act and the FMA Regulations.


� The term approver is defined as a Minister, Chief Executive or other person who is authorized by legislation to approve proposals to spend public money.  


� Section 47A of the CAC Act grants the Finance Minister power to issue directions to directors of Commonwealth authorities and wholly-owned Commonwealth companies listed under CAC regulations on matters related to procurement.  


� Government Procurement – Rules and Guidelines for Compulsory Notification by Departments to ICN New Zealand.


� ICN’s Delivery and Reach within the Government Procurement Market, Ministry of Economic Development.


� OFPP Guide to Performance-Based Service Contracting.


� In the competitive sourcing process in the U.S, bidder participation is measured in terms of FTE’s 


� Report on Competitive Sourcing Results for the FY 2005.


� FTE refers to full-time-equivalent employees in the context of competitive sourcing. 


� Report on Competitive Sourcing Results FY 2004. 


� The actual number of published contracts is quite limited.  More often than not the FBO provides very basic information such as the dates, value, agency, supplier, and contact information and lists a point of contact for further inquiries.  
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